eo - ert 


VERBATIM — 


RECORD OF TRIAL °°" %* 
(and accompanying papers) 


of 
PAULUS, Clarke A. | (b)(6) Maj/0-4 
——"a iene | ee "=. ro) 
‘HgBn, 1lstMarDiv rm usMc Camp Pendleton, CA 
(CeicKCommsené Neme}' (Quach of Service} (Seip or Stassen) 
; : By 
GENERAL 
7 COURT-MARTIAL 
' Convened by Commanding General 


(Titest Canveuing Autheriay) 


Marine Corps Base 


‘(Usi/Cassmneed of Conrvemeng Autheriay) 


. 27 Apr, 29 Jun, 
Tried at 11,17 Aug, 8-9 Sep, 


Camp: Pendleton, California, 14 Oct, 1-5, 8-10 Nov 2004 


on 
(Piece or Places of Trial) ' Wates or Duss of Trial) 


avee7eoaAd 12:12 1662781) a ¢ CITIZEN BANK Wald PAGE fe 
Military Court Martial 


United States 


Plainciff, 
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Defendant. 


AFFIDAVITT of STAFF SERGEANT (6)(6) 


1, )6) Staff Sergeant, USMC, hereby declare under the 
provisions of 28 U.S. Code Section 1746 as follows: 

1. lama Staff Sergeant, E-6, on active duty with the United States Marine Corps, 
currently stationed at Camp Lejeune, NC, as a member of 
Counternnte}ligence/HUMINT Company, 2™ Intelligence Battalion, JJ Marine 
Expeditionary Force, Camp Lejeune. | have served continuously on active duty since 

17 «pT_1774% The enlistment contract under which | am currently serving expires on @ Deg 257 

My Military Occupational Specialty is 0211 . | have been serving in this MOS field 
since on/about 3 Soly_2zen2. I have previously participated in (clescabe 
participation in OIF or OEF or other combat or hostile environment operations] __. 


My current assignment with CI/HUMINT Company is as HeT 3 cis! . Thold an 


activeT ssc) Clearance. 
2. Inrecognition of my unique occupational skills and expenence in applying these 


skills in a hostile environment, I have been ordered to report to 0)\"_ theatre, as a 
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member of yer 3. My orders require that J report on/about:24-5 204. The duties ] 
will be performing will be as a Team Chief for a Human Intelligence Exploitation 
Team (HET). The HET is a small unit (approximately 6 t 8 members), each of whom 


possesses unique military intelligence skills. As the Team Chief, I will be directly 


responsible for the effective Acploynen7 eo Meneyutcnf ¢ The ae Well the 
welfare of the other Team members. To a large degree, the success of the HET 
mission and the safety of each Team member is dependent upon the Team Chief and 
the Team Officer in Charge. There are not many individuals in the Marine Corps 
intelligence community avaiJable to capably undertake the duties and responsibilities 
of HET Team Chief in a combat environment. It is essential that I be present from 
the moment my HET arrives in theater and remain with the Team throughout its 
deployment, so that I wil] be intimately aware of the Team’s physical, mental and 
emotional condition at all times. An absence of any of the Team members while the 
remainder of the Team conducts operations in a hostile enemy environment leads to 
Team disorientation, lack of focus and inability to perform our mission. This 
negative impact on mission and safety is exacerbated when the absent Team members 
is the Team Chief or the Team OIC. Simply put, the Team must remain whole for the 
entire duration of its deployment in order for the Team to have the greatest possible 
chance of succeeding in its mission. 

3. To my knowledge, there are no other available personnel available to take my place 
should J be required to miss, delay or interrupt my deployment with the HET to which 
l am currently assigned. I have previously provided a swom statement and sworn 


testimony during an Article 32 hearing regarding my knowledge of the facts and 
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circumstances about which I may called to testify in this matter. | hereby attest that 
the content and substance of my said sworn statement and swom testimony ts correct 
and that I would testify substantially in the same manner should I be required to 
participate in the above-referenced court martial as a witness. 

4. | further state that in the event that of my absence from the HET for which ] am a 
Team Chief, the ability of the HET to accomplish its mission will be impaired, and its 


safety and security possibly impaired. 


5. I declare under penalty of perjury that the foregoing is true and accurate. 


(b)(6) 
2 Shy 2004 
Staff Sergeant, USMC Date 
HET Team Chief 
CUVHUMINT Company 
2° Intelligence BN 
I] MEF Yubstnbed end swom to before me Ih my 


prosence, this —2 4 day of 
ay Y_, @ Notary Public in and for the 


County of bu oo aa State of Gl gia 


eigndtural G2: Public 


My Gamrniagion expires Past] e 


WY CUMMISSION ESDLIES wWRCH 12, 2008 


XIE 


UNITED STATES MARINE CO 
2D INTELLIGENCE BATTALION 

I] MAKINE EXPEDITIONARY FOR 
PSC BOX 20139 


From: Commanding Officer, 2d Intelligence B 

To: Senior Trial Counsel 

Ref: MCO 3850.1H 

Sub}: PENDING SUBPOENA OF STAFF SERGEANT (b)(6) 
(b)(6) ‘0211 USMC 

1. To date (b)(6) has given a sworn w 


has testified under oath during an Article 3 
Courts Martial of two Marines accused in the 
Iraqi detainee during OIF I. Due to unfores 
within the Counterintelligence/HUMINT Commun 
strong leadership in deploying HUMINT Exploi 
is requested that SSgt ()@) pending su 
reconsidered. 


2. Staff Sergeant (b)(6) is currently holdi 
Team Chief for a HET that will deploy to Ira 
As the senior SNCO assigned to the HET he is 
for ensuring that all HET administration and 
completed in accordance with the reference a 
operational decision-making for HET employme 
during the absence of the OIC, the chief is i 
assisting the supported command’s staff Nae 
HET operations and employment. It is essenti 
be held by a seasoned SNCO with recent real w 
an exceptional working knowledge of all aspe 
capabilities and operations. 


3. The mission of Marine Corps HUMINT Exploit 
and implement those measures designed to disd 


destroy the effectiveness of actual or potent 


intelligence, sabotage, and subversive oe 
methods necessary for the protection of info 
and personnel against espionage, subversion, 
terrorism. The need for HET support to the 
never been more apparent than what is current 
Iraq today. HET support 
cee 
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4. As counterintelligence specialist, Staf 
among the top ten percent of all operaters i 
ability and initiative has been relied upon 
preparation for his team’s upcoming deployme 
simply, we are a small community and Staff S$ 
indispensable part cf his team as they prepa 
operations in Irac. 
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TC: Yes, sir. The government calls Sergeant (6/6) 


smh to the 
Ss % 


(b)(6) Sergeant, was called as a witness by the 
government, was Sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the government: 


Q. Please state your full name. 

A. (b)(6) 

Q. Okay. Spell the last name. 

aa (b)(6) 

Q. And you are currently a sergeant in the United States 
Marine Corps? 

A. Yes, sir. 

Q. Current unit please? 

A. CI/HU Company, 2d Intelligence battalion. 

Q. Okay. I -- are you -- you were involved in 
Operation Iraqi freedom. Correct? 

A. Yes, sir. 

Q. Were you in Iraq on 3 June 2003? 

A. Yes, sir. 

oO: On that day, were you involved ina capture of a 
Mr. (b)(6) 

A. Yes, sir. 

QO. Please describe your involvement in that capture? 

A. Through a source we learned that (p@) , his 
whereabouts, so with a platoon from Weapons Company 
2/25, myself, Staff Sergeant (b)(6) and our 
interpreter, we went to his resiaeénce, and captured him 
Durina this capture, did you observe any rough treatment 
Of °(b)(6) ? 

A. No, sir. 

om Describe the capture, if you could, in detail starting 
with what you observed? 

A. Um, when we got to where his residence was, he was 


outside, he saw us, started to walk away through the 
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fields. Myself, my interpreter, and Marines from 2/25 
Weapons Company, hollered for him to stop. He did and 
walked back to us. We searched him for any weapons, he 


didn’t have any weapons on him so at that time, 


; we took 
him into custody. ok 


Let me interrupt you. And I apologize for this, this may 
have been done, but for some reason, I didn’t 
make -- was the sergeant sworn in? 


Yes, sir. 
Okay. Thank you. 


by the government: 


Okay. When you say he was taken into custody, what do 
you mean, "taken into custody"? 

He was flexycuffed and put into our vehicle to be 
brought back to Whitehorse. 


Did he put up any resistance. 
No, sir. 


Did he happen to be hit or struck in any way? 
No, Sir. 


Did you observe any Marines hitting or striking him? 
No, Sir. 


Um, how would you describe his physical condition at the 
time of the capture? 


Fine. 

Define? 

He -- some were over weight, but seemed like most people 
in the area, more well-to-do, clean wearing shoes. He 


had a destasha, the white gown-type thing on. Um, 
didn’t seem to be favoring anything. He was at a pretty 


slow jog trying to get away, but then he walked back 
fine. 


Okay. Um, during the -- were there any other 
individuals as a part of this patrol. I quess, that was 
captured on that day other than (pe) Was there 
other individuals linked to that were 
ee qd? (b)(6) 

ptureda: 


Yes, Sir, there were two brothers. 
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Okay. The (6)6) 
If that’s their names, then, yes, sir. 


Okay. All right. But you didn’ c 
cee g y idn‘t know what their names 
No, sir. 


All right. But there were two brothers that were 
Yes, Sir. 


And what was their link to (b)() 
I’m not sure if I can get into that, sir. 


well T mean, it’s already come out in the 32 that 
(b)(6) was thought to be tied to the ambush of the 
507th maintenance Battalion; is that correct? 

Yes, sir. 


Okay. And there was a rifle that was seized in that 
capture; is that correct? 
Yes, sir. 


Okay. That rifle belonged to one of the 
cate fants soldiers from 
Yes, sir. 


And these (b)(6 
ee See where in the possession of 


Yes, Sir. 

And (6)(6) was the one who was thought to h 

the rifle to them? J ave sold 
Yes, Sir. 


[END OF PAGE] 
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Um, what time of the day was this on the 3rq? 


I believe we linked up with the platoon from 2/25 around 
1500. It was about an hour to an hour-and-a-half drive 
eut of the city. Jt was in the stix[ph], pretty far 

So 1630, around that time was when we got him. 
starting to get dark. After we got him, the two 
brothers went back to the rally point, it was dark. The 
Marines from Weapons 2/25 -- because being so far out 

we didn’t have radio contact, and we had -- for lack of 
a better term, a curfew to be back to check in with our 
OIC. It was passed that time, sn the Weapons Company 
Marines agreed to take him -- ()@) and the two brothers 
to Whitehorse, and Staff sergeant m@@) our 
interpreter, and myself went straignt pack to the 
compound. 


It was 


Okay. Which compound are you talking about? 
The one in Nasariyah, the Museum Compound where the 
Marines from Weapons Company and ourselves stayed. 


Okay. So not at Whitehorse? 
No, Sir. 


When was the last time you saw (b)(6) » on the 

3rd of June? 

At the rally point. He was in our vehicle. We put him 
in the vehicle from one of the Weapons 2/25. Around 
1730, 1800, it was dark. 


Okay. And what was his condition at that time, could 
you see? 


He seemed fine. He was f lexycuffed, but besides that he 
was fine. 


Okay. Um, when was the next time you saw (b)(6) 1? 
Excuse me. Approximately 0830 the next day. 


Staff Sergeant @)é@) and myself went to do an initial 
screening with him. 


Okay. That was on 4 June. Correct? 
Yes, sir. 


Where was this interview conducted? 
At Camp Whitehorse. 


Okay. Right there at the detention facility? 
Yes, sir. 
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All riaht. During the interview that you had with 

(b)(6) how did he appear physically? 

He appeared ali right. It was a little bit warmer than 
Texas, but everybody was sweating pretty good. When we 
brought him in the old latrine -- old crapper that we 
used for interviews, we let him sit: down, he was 
sweating, and so were we. Besides that, a little tired, 
but otherwise fine. 


Did he -- did you hear him speaking? 
Yes, sir. 


Did it seem like he was having any trouble speaking? 

I wouldn’t say he had trouble speaking, he just -- when 
we would ask him questions through the interpreter, some 
of them he would answer, and some he wouldn't. I think 
it was by his own choice, not because he couldn’t. 


Did you notice or observe any stress that he was having 
with his throat? 
Not.-at all, Sir. 


During that interview, who was present? 


Myself, Staff Sergeant (pe) and our interpreter, 
Lance Corporal (b)(6) : Beseaae 


During that interview, did any of you hit, strike, 
(b)(6) aa iy alia 
Not at all, sir. 


punch 


After this interview where (b)(6) did you have 

any discussions with anyone from 2/25 Marines that were 
at the detention facility about (6) 
significance? 
Um, they did know that this was the reason why he was 
captured. We didn’t -- it turned out the next day -- or 
later that day. I’m not sure. When the word got up 
higher that he had been captured, we were told not to 
speak to them anymore. That the Army would be sending 
people down to speak with him. 


Besides that, the guard force usually -- here’s an 
example. Whitehorse wasn’t only used for EPW’s, but a 
lot of criminal things because the Iraqi police force 
was there trying to get back together. And so we would 
go out there quite a bit and screen detainees. Some of 
them as simple as, they were farmers and had a weapon in 
the car because of lootings and stuff like that. They 
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get rolled up at a check point. Once we would go and 
determine we would make the recommendation that they are 
not realiy a threat, they are not against the U.S., they 
are just here -- they had a weapon because they have to 
protect their farms so -- or in the other cases, yes, 
they were going to go onto the next detention facility. 
So in this case, that's when they would be separated 
eastbound more so by the guard force. Everyone was 
treated well that I always saw. 


Okay. let’s go back to that question. After your 
interview with (6) did you tell anybody from the 
folks that were running this detention facility what you 
believed his significance to be? 

Um, not that I recall, sir. 


Okay. Um, did you think he was an important intelligent 
source at that point? 
Yes, sir. 


Did you think that he had -- was a potential source of 
military intelligence? 

Well, for the purpose of force protection, for all the 
Marines that were in Nasariyah, I think he was an 
important force in that matter, militarily, no. 


Okay. What do you mean force protection? 
Any ambushes or attacks that may have been planned or 
what have you, against the Marines. 


So like counter finaudible], that type of thing? 
Some what, yes, Six, more harassing, gunfire. 


Were the Marines still being subject to that type of 
harassing fire at that time as of June 3, 2003? 
Yes, sir. 


I’m sorry. June 4, 2003? 
Yes, sir. there was always a threat. 


Um, now, let's talk about -- shift gears a little bit. 
Have you ever heard of a technique called 50/10 or 
45/15, where you're -- where potentially a detainee ig 
required to stand for 15 minutes every hour and then 
allowed to sit for ten minutes and stand for 45 and then 
sit for 15 in order to wear them down mentally to make 
them more cooperative for interrogations? 

Yes, sir, I’ve heard of it. 
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Where have you heard of it? 


From an NCIS agent. Right after this happened or 
shortly there aiter .-- 


After what happened? 


(6)(6) passed on. Staff Sergeant (p)@6) Lance 
Corporal (b)(6) [ph], and myself were flown to Kuwait 
for three days to speak with NCIS agents, and that’s the 
first time I actually heard of that rule or that 
process. 


Had you ever suggested that technique to any of the 
guards at Camp Whitehorse? 
No, sir. 


Why not? 

I had never heard of it before. 
Okay. How about sleep depravation? 
No, sir. 


You never suggested that to any of the guards? 
No, sir. 


Okay. Why not? 
Not what we do. There's really, it’s not a technique 


that I would ever use. I've never been taught to use it 
nor have I ever suggested it. 


Um, have you ever -- was there a situation dealing with 
the detention facility of Whitehorse that you observed 
in which, you thought guards had gotten overly ; 
aggressive with a detainee? 

Never, sir. 


Do you remember an incident with a gentlemen that had a 
knife in his mouth -- or razor blade? 
Razor blade. 


Could you briefly describe that circumstance? 

Um, we had just gotten done screening some detainees 

We were getting ready to leave. They were bringing some 
more in that we were going to speak with the next da 
Whenever they could get -- and this is as far ag I ae 
Whenever they would get new detainees, they would alwa ie 
strip search them, which is by the book, it's exactly e 
what you should do. So I believe it was 
Segreant~Pittman, Lance Corporal we) they were having 
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this detainee, he was taking off his clothes, and if I'm 
not mistaken, Lance Corporal(e, had him open his mouth 

and I heard him say, "He’s got a razor blade in there v 
I turned around and he was on the ground. , 


Who was on the ground? 
The decainge . 


Okay. 
They had brought him to the ground with the appropriate 
amount of force, from what I saw. He spit the razor 


blade out, and that was it, then they got him back up 
and they let him get dressed. 


Just want to make sure I understand. So there was an 
individual that had an actual razor blade in their 
mouth? 

Correct. 


And the only force that was used on that individual 
which is taking the person to the ground and removing 
the razor blade? 

As far as I know, yes, sir. 


Did you see anybody punch that person in the ribs? 
No, sir. 


Or kick them in the chest? 
No, sir. 


If you would have saw or seen someone punching that 
person in the ribs with a great deal of force or kickin 
them in the ribs, would you have thought that was too a. 
much force to be used in that situation? 

If I would have seen it, yes, sir. 


Okay. Had there been -- when you were there at the 
detention facility, had there been other individuals 
that had been captured that had been potentially linked 
to the SO7th maintenance battalion ambush? 

Not that I’m aware of. 


None that you interviewed? 
No, sir. 


733 
«CL 


he) 


Tc: 


IO: 


Questions 


PO PO YF 0 


2 3 


And how long was it that you had been there conducting 
these interviews -- I mean, what period? Months? 
Weeks? 

We got back to Nasariyah the second or third week in 
April. Um, so probably the third to last week in April 
through the end of July. 


During that period of time, these are the only three 
that were actually directly linked to that ambush that 
you captured? 

Um -- 


That went to Whitehorse? 

That I’m aware of, and on that note the two bothers, it 
was never decided whether they had anything to do with 
the SO7th or not, sir. 


Okay. I guess, my question is, during that period of 

time, that you were conducting, interviews of detainees 
at Whitehorse, those three, (6) 

(b)(6) or those it°: were the only 

three individuais that had ever been detained and kept 
at Whitehorse where you conducted interviews that were 
linked to that ambush at 507th? 

To my knowledge, yes, sir. 


All right. Thank you. That’s all I have, sir. 
Cross? 
CROSS~EXAMINATION 
by the military defense counsel (Capt Studenka): 
The sight of the capture of (b)@) house, you said 
it was in the "stix[ph]," I think was the word you used? 


Yes, sir. 


Very rural area? 
Yes, sir. 


Fair to say it was poverty stricken? 
Yes, sir. ; 
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And the area where you actually captured -- 


ou act 
arabbed or were able to get him in Frenusuets ctually 


Ss , 


(b)(6) that was in what you described to me in the 


past as like rice patties, like Vietnam accept -- 
Yes, sir. 


-- in a marshy area? 
Marshy would be the best way to describe it, sir. 


And that was where he was walking to basically evade you 
guys before you captured him? 
Yes, sir. 


The interrogation the next day, 0800, 0830, and lasted 
about -- 
An hour, hour and a half. 


Hour, hour and a half. Um, and you personally didn’t 
SEE (b)(6) brought from the holding pen to your 


facility where you were going do the interrogation. 
Correct? 


No, sir. 


He was actually brought to you, delivered basically? 
Yes, sir. ° 


And during the course of the interrogation he was 
sitting the entire time? 
Yes, sir. 


He never stood up? He never asked you to stand up? 
No, ..6ir. 


He was clothed with the same robe, and I can’t Say cite 
word frankly? 
Destashol[sic], yes, sir. 


Okay. And at no time did you ask him to take that off 
or anything like that? 
No, Sir. 


And you said everybody was sweating, but he was also 
sweating at the time? 
Yes, sir. 


And did he appear nervous to you? 
TI don’t ‘know --= “nervous, J. don’t think 66, six, just 
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Uncertain? 
Maybe uncertain. There was some questions that he would 
answer, and some he just didn’t want to. 


Let’s talk about that for a second. It didn’t seem to 
you that he was not answering questions, specific 
information that he didn’t want to give you, did he? JI 
mean, that’s a bad -- let me ask that again. It didn’t 
seem that he was deciding which type of questions he 
didn’t want to answer, did it? 

Yes, sir, it did. 


It did? It seemed like he was trying to withhold 
particular information? 
Absolutely. 


It wasn’t just random questions that he wouldn’t answer 
at some time? 
No, sir. 


I guess before we talked, I asked you if there was rhyme 
or reason to the question, he would or would not answer 
He said there didn’t appear to be. Is that not a fair ~ 
statement? 

Um, there are certain -- 


I understand you can’t get into specifics of -- 

Certain questions that he would answer that would 
implicate him in the things we think he did, and then at 
the same time questions that are linked right along with 


that he’d answer "A", "A", "C", but he wouldn’t answer 
B. So maybe in that case, yeah, there are some 
that -- if he had already said A, why would wouldn’t he 


say B because they are directly correlate today each 
other. 


Okay. And I guess what I’m driving at here is that if 
he went in there with the mindset "I’m not going to 
provide them with any information about a particular 
topic," it would make sense that the questions he was 
asked about that topic he wouldn’t ask them. Correct? 
Yes, Sir. 


736 ve KL 
Woe at 


0 


Dp 


O PO FDO 


Dp 


PO FPF O FP OO YF OD 


~ ~~ 


But in the interview that you had with (b)6) it 
seemed that he would provide you with some information 
that you think he would be guarding but not provide you 
other information that you think you wouldn't guard 
Right? 
Exactly. 


So in a way there was no rhyme or reason to the 
questions he would or wouldn’t answer? 
At times, yes, sir. 


And also fair to say that he wasn’t answering all of 
your questions? 
Correct, sir. 


He didn’t eat anything during the course of this 
interrogation? 
No, Sir. 


But he did ask you guys if he could drink some w 

: : at 
one point, did he not? eke 
That’s correct sir. 


And when you actually offered the water -- off 
hand him the water the first time. Correct? pe ee 
I was going to -- I had the cup in my hand and I was 


going to give him a drink, yes, sir. 


And he wouldn’t take that? 
Yes, sir. 


He refused to take water from you. Correct? 
Yes, sir. ; 


And the only way he would drink that water is if it came 
from the hand of the interpreter, who had been t ] 
with him. Correct? AaENS 
This’s correct, sir. 


And the amount of water, small amount i Seas 
described as a mouth full, is that US otgiaanaa been 
What we would do, we had the water bottles and we would 
cut the tops off, so you’d have a cup that would maybe 
hold 8 ounces, so I'd Say maybe 45 ounces of water. 


Okay. So he consumed 4 or 5 ounces during the course of 
the interrogation? 
Yes, Sir. 
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Did it appear to you as he’s SIttCing durin 

: the cou 
of this interview that he was favoring eae Sa rae 
Um, that I do not recall. : 


You don’t remember if he was favoring one side or 
another? 
No, sir, I don’t. 
You recall that his eyes were droo i 

py during the c 
of this interview? = eee 
A little bit, yes, sir. 


Like, basically not open and alert the entire time? 
Um, he just seemed a little tired actually. 


So his eyes were all the way over? 
Yes, sir. 


And he didn’t seem very alert? 
Not at all, sir, Captain Studenka. 


No further questions, sir. 
CROSS - EXAMINATION 
by the military defense counsel] (Capt Jasper): 


Good morning, sir, how are you doing? 
Good, sir. 


It was quite obvious to you that ()6) didn’t reall 
like Americans very much, wasn’t it? ¥ 
Um -- 

Well -- 

I guess -- 


Do you remember talking to some special a ent 
case around June 6th? e i A ae 
NCIS, I think, the first time I spoke with 

' anyone fro 
NCIS they came down to Camp Whitehorse and eee whee 
they spoke with us, and it was on or around that time, 7 
think a few days after. : 
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And you remember telling them that (b)@6) your 
describing the mannerisms Of 6) and your interactions 
with him. Right? 


Possibly, sir, yeah. 


Let -- 
It was a real quick interview and quite a little while 
ago. So -- 


During the course of the interview, some of the things 
that wanted to pursue, was vour actions with (6) and 
what your opinions were of @g@) condition. Right? 
Possibly, sir. I remember it was a warrant officer and 
a staff Sergeant that were working for NCIS that we 
spoke with, again, it was very brief. 


Okay. But you do remember your interaction with (b)(6) 
Yes, sir. 

And it was obvious that he was being uncooperative on 
certain questions? 

Yes, sir. 


Questions that were important for you -- information 
that you wanted to gather from him? 
Yes, sir. 


It was obvious that he didn’t want to go there in that 
line of questioning, he didn’t want to provide that 
information to you? 

Again, he would, he wouldn’t. At this time that we 
captured (b)(6) it was still unclear all the -- 
everything that took place with the attack on the 507th 
so 1t was a pretty big deal for the Army because they ‘ 
didn’t know if there had been tortures or rapes or 
murders or what have you. So that’s why he was a little 
bit more important than the. rest. 


(b)(6) was a good catch for you, wasn’t he? 

I-- ' 

You got information from your sources that he possibly 
was related to the 507th Maintenance Regiment, involved 


and, Jessica Lynch is a high profile person, 
think? 
Um, a little bit so, sir. But that’s not the way I 


don’t you 


looked at it. He was still an active members in one of 
the groups that was very anti-U.S., and we were getting 
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information about possible attacks, getting ready to 

take place on Marines in Nasariyah. And during this 

point in the OIF, our main focus was force protection 
for the Marines in Nasariyah. 


So he was very much involved in the organization that 
was anti-American? 
Yes, sir. 


All right. And do you remember talking to the agents 
and telling them that he was someone that did not like 
Americans? 


I could have said it. I’m sure he doesn’t like 
Americans. Possibly I’d say, Yes, sir. Do I remember 
specifically -- 

All right. I’11 move on to something else. You 


captured him on June 3rd at what time? 
Approximately 1700. 


Okay. Why didn’t you question him that night? 


The reason we didn’t question that night: One, w 

; ; : ' e 
to get back, like, I said before, but we had a Pee oder 
time to be back. And we were already passed that time 


Radio communications out there was not xr 

of the distances that we had travel. foe ee 
was our direction that we weren’t out at night, we Weuia 
be out during the day so we were supposed to be back 

and there was no reason when we got back that what we 
had been doing. We would be out there first thing i 

the mornings and that’s when we’d interview him 7 ea 


On other ee ere when you captured people of interest 
to you, would you question them right when 

re) 
them? 2 Se 
Um, well, this was a -- 


Explain your system basically. 

It is not our job to capture people. This was a little 
bit different of a situation that we were thrown on 

I’m just trying to be careful of how I word this alee 


If you could just express what you expressed to me 
earlier about what concern you have? 
Just pertaining to our MOS, Sir, and our job, and to the 


Marine Corps Order. We’re not supposed to 

release -- nothing is supposed to be released about our 

identities or how we do our job. Especially with the 
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media being present right now, sir. I know that this 
media has been briefed about what they can release and 
what they can’t. I’m just -- 


I understand, is it relevant, necessary material to your 
representation of Major Paulus to get into the methods 
and means of how they do these things? 


I believe it’s relevant, sir. I don’t want to jeopardize 
any type of classified information as Captain Francis 
has asserted. It’s definitely relevant. 


Adck. serght~ Well, then we may ask Mr -- 


If we need this information down the road, I -- we don’t 
want to make representation right now that we don’t 
think it’s relevant or anything like that. We’re going 


the move on in this line of questioning Mr. Higgins was 
speaking. 


Okay. Do you understand their position, Captain Francis? 
Maybe something if it goes any further than an 

Article 32 that may become an issue that you’ll have to 
deal with? 


Yes, sir. We talked about the facts and he notified me 
about that earlier today, and I told him if we enter a 
court-martial on any particular -- any of these cases 
then that issue 1s going to definitely have to be 
addressed with the judge. 


All right. You’re not waiving it? 


HIGGINS) : We want to move on off it. 


Captain Jasper, thank you very much. 


Lieutenant Folk? 
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pc (1STLT FOLK): Yes, sir. 


CROSS - EXAMI NATION 


Questions by the military defense counsel iIstbt Folk): 


Q. 
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Sergeant, you said you didn’t see (b)(6) Process of 
bringing him from the detention facility to the HET tT 
facility. Right? an 
No, sir, we were inside. 


But you did get a chance to see him once again 

_y¢ at 
facility once he was there. Right? : a 
Yes, sir. 


So you saw him? 


Hold on for a second. I’m confused b Our termi 

When you say that the detention Paciiiey. the fen gee 
facility, you’re talking about the building within the 
detention compound where the HET Team did their 
interviews? 


That's correct. As opposed to the holding cells. 
Okay. Thank you. 

by the military defense counsel (istLt Folk): 

Um, you had a chance to see (b)(6) during the 60 to 


90 minute interview? 
Yes, sir. 


Okay. And you saw when he was seated wherev 

‘ : 7 ert 
was in your HET building. Right? hat seat 
Yes, sir. 


You had a chance to see him get up when he left the 
building at the conclusion of your interview? 
Yes, sir. 
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He didn’t appear to have any difficulty either seating 
himself or standing back up, did he? 

Well, he was helped to sit and helped to stand because 
his hands were secured behind his back, but besides 
that, yes, sir. 


He wasn't moaning or groaning or making any noises that 
would indicate to you that hurts, to stop it? 
No, Sir. 


Now, your description of (b)(6) orientation, I 
guess, during the interview is that he appeared to tire 
Right? , 
Yes, sir. 


Were vou able to form an opinion based on what you saw 
of (b)(6) as to whether or not he understood the 
questions that your interpreter was asking? 

I believe he understood very well. I also think 

he understood English to a certain extent. 


Why do you believe that? 

When Staff Sergeant (6) and I would talk to each 
other, or I’d say sometning -- there’s at least one case 
where I would say my question to the interpreter and 
before he would even interpret it, would start to 


answer the question. (6)6) 

Did (b)(6) make any representations in Arabic as to 
whether or not he understood English? 

We -- we asked him if he spoke English, and he Said "no" 


through the interpreter. 


But it’s your belief based on -- 
That he understood at least some English, yes, sir. 
Would you say it’s fair to characterize his behavior 
toward the members of the HET Team that morning that 
somewhat dishonest in that regard? 

Um, in that regard, yes, sir. Yes, sir. 


At any point you described him as looking tired. you 
said, "eyelids were droopy" at one point. Did he ever 
appear to be under any kind of mental or physical 
condition that was causing that or, was it Simply just 
physical reaction of not getting sleep, or what do you 
think? 

Well, I've never been captured, but I’m sure that can’t 


743 


Save Ref 
lg ral 


oO FP ODO YP 


PO 


be an easy way to get to sléep at night. Um; 7 don’t 
know if he was kept up intentionally that night. Um 


it’s just what I saw him -- he just looked a little 
tired. 


And I may have asked you a bad question. Did he appear 
to be having any kind of physical or mental condition? 


Anything besides being tired that had -- was making 
him -- 
Not that I’m aware of, sir. No, sir, not that I saw 


And you see a lot of people during the course of 
interviews. Right? 
Yes, sir. 


Would you say he was basically normal by your 
observations? 
There’s not really a normal, sir. 


Did you see anything that caused you any concern that 
"Hey, that guy has a problem"? 
No, sir. 


In your opinion, while you were at Camp Whitehorse, was 
it common, or did it ever occur, that detainees would be 
kept up prior, unless they kept up -- kept up over nicht 
so that they wouldn’t sleep or had limited amounts eet 
sleep prior to being interviewed by the HET Team? 

No, that I'm aware of. No, sir. , 


When did you arrive at Camp Whitehorse? 


Well, um, I guess we didn’t billet at Whitehorse. We 
were in the city, again -- 


When did you start working there? 
Again, late April, late -- third, or fourth week in 


April. And through the duration to when we left 
would be mid-July time frame. » Which 


Was (b)(6) evaluated by any medical personal prior t 
the interview that you guys conducted, you, the Marines. 
of the HET Team conducted on the morning of the 

4th of June? 

Yes, sir. 
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And when did that take place? 

I don’t know the exact time, but it’s common practic 

and the guard force for 2/25, or at Whitehorse were es 
always -- always did it. As soon as someone was checked 
in, as soon as they were Searched, and then they were 7 
seen by medical personnel. And when we do an Anitigd 
screening, that’s one of the first four, five questions 


they're asked. A name, something like that M" 
been seen by medical ee , meres ae 


Was that question posed to (b)(6) 
Yes, Sir. 


And what was his response? 
That he had. 


Did he indicate that he had any concerns with his 
medical condition at this point? 
No, sir. 


Did he seem to understand the questions you asked 


regarding the corpsman? 
Yes, Sir. 


Did you ask him any questions about his medical histor 
during your interview? - 
No, Sir. 


You would have never indicated anything about that? 
No, sir. 


FOLK): Thank you, sir. 


Captain Francis? 


No, sir. 
(CAPT JASPER) : No, sir. 
(CAPT STUDENKA) : No, sir. 
I have no questions. Sergeant (b)(6) you are free to 


resume your duties, whatever that may be, at this time 


Is there any need for Sergeant to b ; 
for recall? (b)(6) e available 
No, Sir. 
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DC (CAPT JASPER): No, sir. 

CC (CAPT STUDENKA): No, sir. 

DC (1STLT FOLK) : No, Sir. 

IO: So you are free to go. It looks like 


your services here 
at this Article 32 are no longer needed. And at your 


conclusion, I remind you -- or caution you not to 
discuss your testimony with anyone other than the 
lawyers involved in this case or lawyers representing 
any other Marines involved in the investigation linked 
to this case, nor speak to the media, although I Can’t 
order you not to do that. But if you should choose to 
speak to the media or, if they contact you, I would be 


very careful of what you say to them. Okay? 
WIT: Yes, sir. 
Io: You are excused. Thank you. 
WIT: Yes, sir. 


The witness withdrew from the courtroom. 


Io: Captain Francis, you want to call your next witness? 

TC: Yes, sir. Lance Corporal (b)6) 

TO: (b)(6) 

TC: Yes, Sir. 

Lance Corporal (b)(6) United States Marine Corps, was 
called as a witness by the government, was sworn, and testified as 
follows: 


DIRECT EXAMINATION 


Questions by the government: 


Q. Um, please state your full name? 

A (b)(6) Suis 

Q. And your currently a lance corporal in the 
United States Marine Corps? 

A Correct, sir. 
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Deposition of 


Staff Sergeant 
(b)(6) 


Major 
Paulus, C. A. 


and 


Sergeant 
Pittman, G. P. 


eee ee ee ee we 


Proceedings of a deposition, held at Marine Corps Base, 
Camp Pendleton, California, on 29 June 2004. 


PARTIES PRESENT 


DEPOSITION OFFICER: COLONEL APPLEGATE, USMCR 

TRIAL COUNSEL: MAJOR L. J. FRANCIS, USMC 

DETAILED DEFENSE 

COUNSEL: CAPTAIN W. A. FOLK, USMCR 

CIVILIAN COUNSEL: MR. KEITH HIGGINS 

CIVILIAN COUNSEL: MR. JOHN W. TRANBERG 

ACCUSED: MAJOR C. A. PAULUS, USMCR 

ACCUSED: SERGEANT G. P. PITTMAN, USMCR 
DEPONENT : STAFF SERGEANT (b)(6) USMC 
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The deposition opened at 1514, 29 June 2004. 


DO: 


At this time, as we’ve done in the previous depositions 
that we’ve taken both in Houston as well as in New York, 
I’ve asked that all parties stipulate and agree that we 
waive the reading of: One, the appointing order for 
these depositions; two, the qualifications of counsel; 
I'll note that we have additional civilian counsel 
appearing on behalf of Sergeant Pittman, who has already 
appeared at 39(a) sessions in court-martial proceedings 
in front of Colonel Chester. So I would just note that 
he’s already stated his qualifications on the record in 
this matter; and three, the accused’s right and for the 
purpose of a deposition in this court-martial. 


Would all parties agree? 


Affirmative response from all parties. 


DO: 


GC: 


CDC 


GC: 


DO: 


And I note that the objections that have been stated on 
the record previously are continuing throughout these 
deposition sessions here today. 


Sir, if I could, I’11 just add that, actually, the 
deposition of the staff sergeant this morning is by the 
order of the military judge, Colonel Chester, in his 
order, verbal order, that was given on June 28th and 
29th, in both of these cases, that this deposition 
occurred today at this proceeding. 


And also, sir, Captain Jasper is absent today because 
he’s in Hawaii. 


[MR. HIGGINS]: And that’s with the consent and understanding 


of Major Paulus. Correct? 
That's correct 
Thank you very much, counsel. 


You may swear the witness. 
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Staff Sergeant (6)(6) U.S. Marine Corps, was called 
as a witness by the government, was duly sworn, and testified as 
follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Please state your full name. 
(b)(6) 
Currently you are a staff sergeant in the United States 


Marine Corps? 
Yes, sir. 


Current unit? 
2d Intelligence Battalion, 2d CI/HUMINT Company. 


Okay. How long have you been a United States Marine? 
Nine and a half years, sir. 


What’s your current billet? 
A team leader, sir, NCI/HUMINT Company. 


And MOS? 
0211.. 
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CDC [MR. HIGGINS]: I’m going to ask that the witness could just 
talk a little bit louder. Those don’t amplify and the 
acoustics in this room are awful. 


Q. What’s an 0211? 

A. A counter-intelligence specialist, sir. 

Q. All right. You deployed in Support of Operation Iraqi 
Freedom. Correct? 

Ae Yes, 617. 

Q. When did you deploy? 

AS I left Camp Lejeune on January 13th, part of Task Force 
Tarawa. 

Q. Which unit did you deploy with? 

A. I was in support of 3d Battalion, 24 Marines. 
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At some -- did you have any dealings with the 

Camp Whitehorse detention facility just outside of 
An Nasiriyah, Iraq? 

Yes, sir. 


What kind of type of dealings did you have with him? 
When Task Force Tarawa departed and was coming back 
home, I was shifted to a team that was in An Nasiriyah, 
on May the 9th 2003. And that’s where the detainees 
were kept and I was shown that on approximately 

May the 12th. 


Okay. Now, what was your function in this team? 

This team, sir, we had certain cities around Nasiriyah 
that we were responsible for, to go find out their 
thoughts of U.S. Marines in the area, bad guys in the 
area, also going to the facility and screening the 
individuals to see if any of them had any information 
for further interrogation. 


Okay. Now, who consisted of the team? 
Six Marines, sir. Do you want me to Give their names? 


Yeah, 2f. you «could? 
(b)(6) 


Were all these Intelligence Marines? 
They are all 0211's, sir. 


I want to focus you now on 3 June 2003. Okay? 
Yes, S27. 


On that day were you involved in the Capture of a 


(b)(6) 
Yes, sir, I was. 


Please describe how it was that you were involved in 
that capture. 

Sergeant (6) had been talking to an individual that 
gave information that an Iraqi had a weapon that was 
taken from 507th Maintenance Battalion during the ambush 
in An Nasiriyah. This weapon was kept in Suqgasugk, 
which was approximately 15 to -- 
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Could you spell that, if you know? 
Not right now, sir. 


Okay. 

It's 30 miles east of An Nasiriyah. We talked to 2/25''s 
S-2, Major b)(6) The planning was done and 

Sergeant are was given the go to use his individual 


who he was talking to to go get this weapon. Weapons 
Company gave up, I think it was 81’s platoon, and I rode 
along as an extra body. 


Okay. Weapons Company. Who’s Weapon’s Company? 
2/25, sir. 


What time of the day did you depart and where did you 
depart from? 

Roughly 1730 -- 1700-1730, we departed from the CP and 
An Nasiriyah, 2/25 CP to a staging point probably ten 
miles outside of Sugasugqk, where they led the reaction 


team. It was approximately four to five vehicles. Then 
we went onto a site where (b)(6) house was. 

What time of the day did you arrive at the site where 
(b)(6) house was? 

1800, 1815. 


When you arrived there, what happened? 

The Marines from 2/25 got off the vehicle with 

Sergeant (b)(6) and the individual, and they pretty much 
got on line and went forward to the house. And from 
there, I stayed back at the vehicle with another 
interpreter in case people came up to speak with us, and 
what happened there I’m not sure until they came back. 


All right. So you didn’t actually witness the capture 
of Is that correct? 

(b)(6) 
Yes, sir. 


All right. So you said, the next time you saw him was 
when they returned. How long was that time span? 
Ten to twenty minutes, sir. 


When they returned, please describe what you Saw. 
Sergeant (b)6) was walking with @)@) and a Marine had 

(b)(6) by the arm bringing him back to our HMMWV, which 
was the first HMMWV in our convoy, and he was walking 
him back to us, and he was wearing a white distasha. 


5 ae our << of 


»Y OO Pp 0) PO PO YP 0 


210 Pr O Pp O 


GC: 


CDC 


DO: 


aw Ow 


At that time, were his hands bound, referring to 


(b)(6) . 
i want to say they were, sir. 


Can you recall if it was in the front or the back? 
They were in the -- I think they were in the back. 


Did he have a sandbag on his head at that time? 
No, sir. 


At that time, did you notice any markings on (b)(6) 
face at all? 
No, sir. 


If you could, just please describe (b)6) physical 
appearance. 

He was a heavy-set individual, dark skinned, wrinkles, 
little wrinkles in the face, gray hair, older gentlemen 
probably in his 50's, 55; just breathing like he -- 
breathing real heavy like he was trying to run. 


Then, whenever they put him in the HMMWV, our back 
tailgate wouldn't go down so we had a pioneer rack that 
we put our gas cans in, so they had to help him up from 
the wheel over. And when he got in, it made him breathe 
a little harder. 


Okay. What is it -- can you recall what the temperature 
was that day? 
I’m not sure, sir. 


Did he appear like he was having any physical difficulty 
at that time? 
No, sir. 


Did he appear healthy to you at that time? 
Yes, sir. 


I’m going the show you a photograph, and this is a color 
photograph and we'll swap a black and white for the 
actual record. 


[MR. HIGGINS]: That’s agreed to. I think we’ve done that in 


the previous one. 


Correct. 
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CDC [MR. HIGGINS]: It’s just to save -- save copies. We put the 
black and whites. 


Dc [CAPTAIN FOLK]: We had objected to them earlier. 
DO: Correct. Continue an objection. 
DC [CAPTAIN FOLK]: Yes, sir. 


GC: This is going to be Deposition Exhibit 2 after the 
appointing order. 


Questions by the government: 


Do you recognize the individual in that photograph? 
Yes, sir, that’s him. 


That’s who? 
TES (6)(6) i 


Is that a fair and accurate depiction of how (b)(6) 
appeared the last time you saw him? 
No, sir. He didn’t look like this at all. 


Okay. And how is it different? 
The bruises and the -- 
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CDC [MR. TRANBERG]: I’m going to object in as far as bruises; 
foundation, competence. 


DO: Noted. 

CDC [MR. HIGGINS]: Joined. 

DEP: And the markings on his -- left side of his face. 

Questions by the government: 

0; Okay. Well, other than the markings on his face and the 
bruise that you indicated, is that a fair and accurate 
depiction of how he appeared the last time you saw him? 


CDC [MR. HIGGINS]: Asked and answered. 


DEP: No, sir. 


Questions 


A. 


Q. 
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by the government: 


Okay. What else is different? 
Looks like his teeth are sticking out further than the 
last time I saw him. 


All right. Okay. So other than the bruising you 
indicated, the marks on the face, the teeth, is it a 
fair and accurate depiction? 

And the bruises around his neck. 


Okay. 


CDC [MR. TRANBERG]: Again, same objection regarding bruising; 


DEP: 
Questions 


Q. 
A. 


GC: 


Questions 


Q. 


A. 


competence, foundation. 
Other than that, sir, yes. 
by the government: 


Okay. So that was the person you knew aS (6) 
Yes, sir. 


And just for purpose of the record, that will be 
Prosecution Exhibit 5 in both cases, for identification. 


by the government: 


Okay. Now, so you said that he was taken into the 
HMMWV, lifted over a tire, or helped over a tire. Is 
that what you said? 

The HMMWV tire, sir. Like I said, the tailgate wouldn’t 
go down and we had a pioneer rack on the back where our 
gas cans and water cans went, and it was actually 
screwed in. This vehicle we got from the 15th MEU 
before they left. 


You couldn't physically go over this, so how we got in 
the back is: The back wheel, you stepped on the wheel, 
and stepped over it. And he was helped up that way. 


Okay. Now, Up until that point, did you observe anybody 
strike (b)(6) in any way? 
No, ir. 
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Was (b)(6) resisting in any way? 

He wasn't resisting, sir, but he had a facial 
expression, you know, pretty much don’t touch me, get 
away from me. 


Okay. So other than -- was he actually doing anything 
physically to resist? 

No, sir. 

After (b)6) went into the HMMWV, what happened then? 
We started asking where the rifle was, myself, and I was 
speaking through Lance Corporal 6) asking where 


the rifle was. He was sitting on this siae of the 
HMMWV, I was on the other side. This is the front of 
the HMMWV. He was looking this way, not wanting to 
answer (indicating). 


And then, when (b)6) would talk to him on his own, 
then he would answer straight ahead at another house. 
Then we asked him if there were any weapons in the 
house, who else is there, etcetera. And he went on to 
the next house to get the rifle. 


How lonq of a drive was it from the place where 

b)(6) was loaded into the HMMWV until this other 
ouse that you just described? 

Probably a mile and a half to two miles. A mile and a 

half to two miles, but the way the road was, sir, it was 

hard to get there. So it took more time. The HMMWV is 
so wide, but the road was real small, and our HMMWV was 
falling off of the sides and getting stuck in at some 

points. 


How much time are we talking about? 
Twenty to twenty-five minutes. 


And during that twenty to twenty-five minutes, did you 


strike (b)(6) in any way? 

No, sir. 

Did you observe anybody else strike (b)(6) at all? 
No, sir. 

Did (b)(6) speak at all? 


He was speaking to Lance Corporal (b)(6) 
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Did it appear like he was having any difficulties 
speaking? 
No, sir. 


Okay. So you get to this other house. Correct? 
Yes, sir. 


And what time of the day is it now? 
Anywhere from 1800 to 1830, sir. 


And what happens when you get there? 

We get there, the vehicles set up in a staggered 
position outside the house. The Marines from 2/25 get 
out, speak to Sergeant (D6) and they start moving 
toward the house. 


There is two Marines that were left back with (6)(6) 
which, after he pointed out the house, I went with 
Lance Corporal @@) inside the house to search. 


At that time, Sergeant (b)(6) seen somebody run from 
behind the house toward the woods, and Marines and 
Sergeant (6) and Lance Corporal (b)(6) went after 
that guy. 


I was in the house. When we got through searchina the 
house, we didn’t find the weapon, and Sergeant ()@6) 

and Lance Corporal (6) came back and they naa the 
weapon with two younger .raqis. 


And when you’re doing the search of the house, who is 
watching Mr. ()@) do you know? 
I don’t remember the Marines’ names, sir. 


When is the last time on that day of 3 June 2003, that 
you saw (b)(6) 

We left the house after we had the rifle, went back to 
the staging point, and the Marines from 2/25 took him to 
Whitehorse. It was anywhere from 1900 to 2000, sir. 


Now. up until that point, did you see anybody strike 


(b)(6) - in any way? 
No, sir. 
Up until that point, did m@ appear healthy to 
you? 
Yes, sir. 
10 scree . EEC 


a a 


PrP Oo PO YY 0 YF DO 


CDC 


DO: 


DEP: 


CDC 


DO: 


ey & 


Up until that point, was ()@6) physically resisting 
in anyway? 
I didn't see him doing it, sir. 


Okay. So after 3 June 2003, was there another time that 


you Saw me 
Yes, sir. 


When? 

4 June at 0800 in the morning. 

Why was it that you were able to SEE (b)(6) on that 
day? 

We went back to our CP to speak to our OIC and informed 
him that we recovered the rifle and captured (6) and 


the two other Iraqis. He went and spoke to the S-2 and 
the S-2 wanted us to go back out and do a screening. 


[MR. HIGGINS]: Objection, hearsay. 


That’s okay. Staff Sergeant, I meant to tell you, there 
is going to be objections and the attorneys are doing 
that for purposes of the court-martial. They’re just 
going to state there objections, and then you are going 
to be able to continue your response. 


All right, sir. 


[MR. TRANBERG]: If I could, sir, just for a point of 


clarification. This sounds very similar to a civilian 
deposition process in the sense that substantive 
objections are preserved for trial. Forms of the 
question, we can object to, because we can object to 
quite a bit in here. 


I would suggest this, because, you know, I can’t rule on 
what is going to be admitted or not admitted at trial. 
One of the purposes of the objections before was, the 
gouge states, in essence, it could be interpreted as: 

If you don’t make the objection, it’s waived. 
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I would suggest that you make your objections for the 
record and -- because, quite frankly, everybody has been 
extremely courteous from a professional standpoint. And 
so, to the extent that anybody feels that they don’t 
want to take the chance, make your objections for the 
record and that -- because I don’t have the authority to 
rule on the objections. Nor do I have the authority to 
state that objections are waived or not waived. 


So if you want to go back and make any objections at 
this point, since you're just joining the fray in the 
deposition, do so at this time. 


cDc [MR. TRANBERG]: Okay, sir. Essentially, what I want to do 


DO: 


1S -- now, I think this may have been covered 
previously. Any of the photographs depicting (b)(6) 

dead, we object to on grounds of: One, competence from 
this witness; also, in so far as identifying features 
that might be medical testimony in the nature, we object 
to; in addition, 352, in regards -- not 352. It’s 
highly prejudicial in regards to it’s admission of 
trial. I don’t know if that objection was previously 
raised to any photographs, but we would like to have 
that for any blanket photographs depicting any part of 
Hatab's body. 


Those objections had been made and they’re noted for the 
record again. 


cbc [MR. TRANBERG]: Thank you, sir. 


GC: 


Okay. 


CDC [MR. TRANBERG] : Sorry about that, Staff Sergeant. 


[END OF PAGE] 
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Back where we were. I believe the question I asked was, 
how was it that on that particnlar morning at 0800, that 
you were able to observe (b)@6) 

We were told by the battalion S-2 to go back out and do 
a screening; myself, Sergeant (6) and Lance Corporal 
-(b)(6) We went back out to Wnitehorse the next 
morning to do a screening to see what information this 
person might have as far as the attack on the 507, if 
there was any other weapons that were out there, if 
there is any individuals that were involved that he 
might know of, or if actually he was involved in the 
ambush. We went back out to speak to him that morning. 


Okay. And this was you’re referring to (b)(6) 
regarding this conversation that you had with the s-2? 
Yes, he wanted us to go back out and do a screening of 


(b)(6) 


All right. So -- all right. So that’s the reason that 
you went there. And what happened when you got there? 
We went out, spoke to Staff Sergeant, I would say Tt, 
I’m not sure of his -- how to pronounce his last name. 


(b)(6) 
And Sergeant (b)(6) spoke to him, we 
went in and spoke tO wy6) 


Where did you speak to (b)(6) 

There is a building that’s outside of the actual 
facility they hold the detainees in that we use for 
screening points. So we spoke to the staff sergeant, 
the staff sergeant got a guard to bring him over, we 
explained to -- or Sergeant (b)(6) explained to the 
guard how he wanted him to be brought over, and I think 
he said, ten minutes to bring him over, put him down 
here, and we’ll go from there. 


Did you see how (b)(6) was brought over to you? 
yes, 2. did. 

Please describe that. 

He was -- I had already walked up to the building, 
Serqeant (b)6) was walking over with Lance Corporal 
(b)(6) - The guard had him by his, I think it was 


nis tert arm, walked him over to the building, and sat 
him down in front of us. 
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Do you know who the guard was? 
I’m not sure, sir. 


At this time, was (6) : hands bound? 
Yes, they were. 


In the front or the back? 
In the back, sir. 


Did he have a sandbag on his head? 
I want to say, yes, sir. 


Okay. So you said the guard set him down in the chair 
inside the building? 

Set him down on the floor, sir. There were no chairs in 
there. 


Okay. So sat him on the floor? 
Yes. 


Then what happened to the guard? 
We told the guards to stand outside and we would call 
them if we needed them. 


Now, when (b)(6) sat on the floor, was he leaning up 
against the wall or just sitting straight up in the 
middle of the floor? 

There was -- what the building was was actually an old, 
looked like a shower that the Iragis used to clean up or 
whatever, and there was dividers, six dividers along the 
wall, and he was leaned up against one of the dividers. 


Which side was leaned up against the divider? 
At first he started against his back and he would rotate 
leaning to the one side to another. 


Okay. So the witness just sat back in a witness chair, 
leaned back as if his back was touching a wall, and then 
leaned to his left, and then back to his right to 
indicate the movement of 

(b)(6) 
by the government: 


How long did this interview last? 
Approximately an hour and a half, sir. 
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How many and what individuals -- excuse me. Who were 
the individuals that were with you at the time in the 
building? 

It was Mr. (b)(6) Sergeant me Lance Corporal 
(be) a “, and myself. 


Did any of you three, meaning you, (b)6) ; 


strike 6) in any way? 

No, sir. 

Did (6)) resist -- physically resist you in any 
way? 

No, sir. 

During that period of time, did@ye) have any 


difficulty speaking? 

No, sir. He didn’t have any difficulties. He didn’t 
want to speak to myself or Seraeant (6) He wanted 
to speak to Lance Corporal @@) . because he was 
Arab. He wouldn’t look at us to speak, he would look to 
(b)(6) to speak to him. 


But as far as the noises coming out of his mouth, did 
they seem strained to you at all? 
No, sir. 


Okay. Interview ends after about an hour or so, what 

happens next? 

We call the guard, the guard comes in, he picks up 

(b)(6) takes him back in, we go back, 

Sergeant (6) walks up and speaks to the 

staff sergeant and explains to him that we’ll be back 

out, we are going to take the information that we got 

back to our OIC because (py) didn’t want to speak 
to uS and we knew he knew more than he let on, and we 

looked and see who else was in there and Lett. 


Okay. Let’s back up. You just said a lot of backs 


there. I want to make sure we break those done. 
Okay. So (6) , when the interview is done, does 
someone help (b)(6) to his feet? 
Yes. 
Who? 
The guard. 
Kel! 
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Is it the same guard? 
Yes, it is, sir. 


When is the last time you see (b)(6) on that day? 
I would say 1000, sir, is the time we finally left 
Whitehorse. 


When you say that the guard helped him to his feet, 
please describe what you saw. 
He took both of his arms, grabbed (b)(6) left arm, 


and 6) told him to stand, and helped him up. 
The guard helped him up? 

Yes, sir. 

Did (b)(6) help as well? 


I don’t remember if he helped him, sir. 


Okay. And then after that, after you saw that happen, 
you were just describing how some sort of conversation 
took place with somebody regarding (66) 

intelligence value or something like that. would you 

please break that down a little bit more for us. 

When we departed the building, Sergeant (p@) went to 
speak to the staff sergeant about us coming -- 


Is this Staff Sergeant 
Yes. (b)(6) 


Okay. 
~~ about us coming back and speaking to him at a later 
time. 


CDC [MR. TRANBERG] : Objection, speculation. 


A. 


Q 
A 
Q. 
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Because we knew that he knew more than he let on. 


Now, did you observe this conversation? 


Yes. 

oa you tell Sergeant (b)(6) to tell the staff sergeant 
at? 

oe (b)(6) was. already on the ball taking care of 

that. 
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Okay. Well, when -- did you discuss with 

Sergeant (py6) when it was you were going to return? 

We knew that we were going to come back the next day 
because our chief warrant officer had spoken to us and 
wanted us to speak to him over amount of days to get the 
information. 


Did you actually return the next day? 
We did not. We were told the next morning from 
Staff Sergeant (6) what had happened. 


Okay. So your recollection is, is that he died sometime 
during that first night? 


Yes, Siz. 

When you -- well, let me ask vou this. Why would you 
want to return to speak to (6) 

Because the information that @@) had would help us 
a lot through -- he had this weapon sr0Om the ambush from 


the 507. He'd seen other individuals that were there 
that could have killed Americans or did anything else to 
them or take the weapons we wanted to get back. That 
alone right there motivated us enough to want to do 
this. 


Did you feel at that time that he had intelligence 
value? 
Yes, sir. 


Did you ever see (b)(6) again after that time you saw 
the guard help him to his feet? 

The only time I'd seen after that, sir, was when he was 
inside the building where they were kept. 


And how was it that you saw him inside the building? 
There’s a doorway, a passageway that doesn’t have a 
door. We looked in and saw him. 

What was he doing? 

They were putting him back inside the concertina wire. 
Then I turned around and walked back to the HMMWV. 


Was (b)(6) standing at the time? 
He was being put back in by the arm. He was standing. 


Thank you. That’s all I have. 
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Sergeant [ph] ()@) how are you doing? 
i'm pretty good, sir, 


Staff sergeant, I’m sorry. I apologize for that. 
You said all of the members of your team had the MOS of 


0211? 
Yes, sir. 


(b)(6) did not have that? 
He was -- our team consists of six Marines, sir. We 
have interpreters that come over. (b)(6) was lent 


to us from 2/25, Echo Company. 


And how often did you work with him as a translater? 
To that point, sir? 


Yes. 

Like I said before, May 9th, I was brought down from 
An-Numania and added onto the team, and I had just met 
him before. And Sergeant @y@) was the interpreter that 
I usually used whenever I went out. (b)(6) that 
was probably the second or third time. 


How many times did vou work with him after you 
interrogated (b)6) 

We interviewed 46 sir. It wasn’t an interrogation. 
I’m sorry. How manv times did you work with him after 
you interviewed )@) 

I would say five to ten times, sir. 


So would that be a total of eight to thirteen? 
Yes, sir. 


Who was the individual that told Sergeant (b)(6) that 


(b)(6) had the weapon from the 507? 


That's something I cannot release to you, sir. 
It's classified, Staff Sergeant? 


Yes, sir. 
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When you were going out to -- when you were going out 
to -- was it capture or arrest (b)(6) 


We wanted to capture him, sir 


Capture him. When you were going out to capture him, 
was there an individual there that was driving an 
ambulance? 

That was driving an ambulance? 


Ambulance. 

There was an ambulance that was in front -- in front of 
us that was leading us through this roadway that was 
going up, that actually worked for the person that 


Sergeant (6) was speaking to. 

And did you meet the ambulance at the person that 
Sergeant @@ talked to, at his house? 

Yes, sir. 


That was the staging area? 
Yes, sir. 


Was his house, and then you headed in? 
Yes, sir. 


To see (b)(6) And that’s outside Sugasugk; right? 
His house is actually inside of Sugasugk, sir. The 
house that we went to was on the outskirts of Sugasugk. 


Just so we’re clear, because we just mentioned a couple 
houses. The house you went to on the outside of 
Suqasugk was that the (b)(6) house or was 
that Hatab’s house? 

The first house that we went to on the outskirts was 

(b)(6) . The second house that we went to after we had 
(by(6) was the two brothers. I’m not sure of their name. 


Okay. And where was that house located? 
That house was a mile and a half from Hatab’s house. 


Still outside of Suqasugk? 
Yes. 
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When you went to capture (b)(6) did you possess -- other 
than the fact that he may have possession of the weapon, 
did you possess any other intel reaarding Mr .()@6) 

I did not. We went to get (6) Sergeant @@) 

was the individual that was working the person that gave 
the information up. I was there as an extra body in 
case we had extra people that we capture, to take care 
of them. 


This -- it’s Sergeant (6) right? 
Yes. 
Does Sergeant (b)(6) speak Arabic? 


No, he does not. 


Do you know who he was using as a translater at that 
time? 
He was using Lance Corporal (b)(6) 


So anything that ()@) would have learned, (6)(6) 
would have probably had to translate for him? 
Yes. 


When you brought (b)(6) at any time during or after 
the capture, after you take him into custody -- 
Yes, sir. 


Any time after you take him into custody, do you know if 
an MRE box was placed over his head? 
I do not, sir. 


Have you ever seen a prisoner with an MRE box placed 
over their head? 
I have not. 


(b)(6) is that -- that’s an Irish name? 
Scottish. 


Scottish. Are you a hundred percent Scottish? 
I’m not sure. 


Okay. Would you agree with me, you're fair skinned, 
you're Caucasian. fair skinned, in comparison to at 
least ()@ 
Yes, sir. 
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Okay. And Lance Corporal (b)(6) is -- of some form 
of Arabic? 

He’s (b)(6) sir. 

Lebanese. 

Yes, sir. 


Would you agree that he’s dark skinned? 
Yes. 
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And how would you describe -- 


CDC [MR. HIGGINS]: And I apologize to anyone’s sensitivities. 
There is a reason for me asking these ethnic questions. 


DO: I already assumed there was. So -- 
CDC [MR. HIGGINS]: Okay. 


Questions by the civilian counsel: 


Q. How would you describe Sergeant (b)(6) by that skin 
complexion? 

A. Is there a middle -- in the middle? Honestly, he’s -- 
Sergeant (6) 1S (b)6) , but he’s lived in America 
(b)(6) pretty much his whole life. 

0. Is he lighter colored skin than Lance Corporal 
(b)(6) 

A. yes. 

O.. Noticeable lighter colored skin? 

A. Not noticeable, sir, but he is lighter. And if I can 


Say, once they’re in the sun, and I’m not trying to poke 
fun at anybody. 


Q. No. 

A. But once they’re in the sun, Sergeant (6) does get a 
lot darker than he is actually. 

Q. Do you get redder? 

A. Do I? 

Q. Yes. 

A. More like pink. 
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Inside the interrogation hut, the building that you did 
the interview in -- 
Yes, sir. 


-- inside the building you did the interview in, there 
was six dividers for the showers? 
Yes, sir. 


Would it be fair to say that those were kind of 
rectangular shaped; in that, there’d be a long side and 
then a skinny side probably about 6-inches wide? 

I would say they looked -- if you take this away here, 
it was just like this, sticking out of the wall. 


HIGGINS]: Okay. The witness is -- great. The witness 
is indicating the actual side wall to the witness box, 


which appears to be about, widthwise, four and a half 
inches. 


Government counsel would you agree? 
I agree with that. 


HIGGINS]: Four and a half inches wide. 
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How long would you say the actual one was in the room? 
Probably about this much further out. 


HIGGINS]: And he’s indicating using the same wall that 
would probably be about four and a half feet long. You 
guys have a better perspective than I do. 

I would say about five to six feet. 
HIGGINS]: I just need to mark it for the record. 


Counsel for Pittman, I get close enough? 


TRANBERG]: I’d say, are you talking about the -- what 
would be the side wall of the shower unit? 


HIGGINS]: Yeah, the long part. I just need -- 
TRANBERG]: I would say you’re looking at four feet. 


HIGGINS] : Okay. That gives that on the record. 
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Q. 
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About how high was it? 
About as high as that wall there, sir. 


cpc [MR. HIGGINS]: Four or five feet? 
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Okay. Now, with all that on the record, here is my 
question: What part of it is his -- that imagining that 
that is the wall to your right right there, that side 
wall, that’s the wall. What part of his back was 
against the wall? 

The edge. 


Okay. So there would have been -- this is the question 
I want to ask you. Against his back, he would have been 
leaning against the part of the wall that was 
approximately four-and-a-half-inches wide? 

He was leaning against the end, I’m not sure if that’s 
four-and-a-half inches, sir. 


Okay. But that’s the skinnier end? 
Yes. 


He was wider than the wall that he was leaning against? 
Yes. 


Whv would Sergeant (6)(6) tell the guard how he wanted 
(b)(6) brought over? 
How he wanted him to, sir? 


Yeah, why would he do that? 

Some the individuals that were out there, if we did not 
want them seeing our HMMWV in case they are released. 
They see our HMMWV, they can later target us, especially 
since we have numbers on the back of them. 


Or sometimes Whitehorse is getting individuals coming 
from the jail because the jail was overflowing. We 
didn’t want the jail people coming and seeing who we 
were taking to this hut or vice versa. 
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There was also a little piece in front and back where 
the detainees are taken so they can get out and walk. 
Well, if they are out there and they actually see that 
we're being friendly or talking to this person while 
we’re walking back and forth, they are going to think 
they’re getting special treatment and something might 


happen. That’s why -- we also let the guard know that 
this is how we wanted him to be taken over. This is 
where we want them to be set. It’s all part of how we 


speak to them. 


Because -- and it’s all part of how you speak to them, 
and you’ve had training in that? 
Yes. 


You've had training in how to set up these interviews? 
Yes. 


And you've been trained on nonverbal communication? 
Yeah, some -- through school, sir. 


And@ you want to use that when you’re doing one of these 
interviews? 
Yes. 


Because the purpose is to get information from them? 
Right. 


And you want to establish -- in essence, you want to 
establish your power as the interviewers? 
We’re in control. 


We're in control. So it’s a combination of making sure 
that that message of power is sent right away and your 
security? 

Yes. 


What did (b)(6) tell you during his interview? 

That he -- we got his basic information, his name, his 
race, that he had a wife, had children, where he got the 
weapon from, and what had happened. 


Where did he say he got the weapon from? 

He said that he got the weapon after a HMMWV came under 
fire, and he simply walked up and grabbed it and went 
back home. 
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Okay. Did he say he was present while the HMMWV was 


under fire? 
He said he was not. 


So he denied any involvement with the ambush of the 507? 
Yes. 


At any time during your interview did he admit to any 
participation in the ambush? 
No, he did not. 


Did you have any other intel that he had been involved 
in the ambush? 
Did we? 


Yes. 
Only the one person that told us. 


I interrupted you. You were listing off some things. 
What else did he say to you during his interview? 
The rest of the -- pretty much of the interview was 


spent trying to get him to talk to us and knowing pretty 
much that he wasn’t telling us the truth. 


And how did you know he wasn‘t telling you the truth? 
Through facial expressions, body gestures. 


I‘m-qoing to object. to speculation on the part of the 
witness. 


by the civilian counsel: 


And that’s one of the things you have training in. 
Correct? 

Repeat control questions. You ask them the same 
question a different way when you catch them in a lie. 


And that’s part of the training you get to have, your 
MOS? 


Yes, sir. 

At some point, did you offer -~ you testified ina 
previous hearing. Correct? 

Yes. 
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Okay. And I believe you testified in that, that at some 


point you offered m6) water? 

He was offered wacer anu -- I think Sergeant (66) 
offered him water and he wouldn't take it from me or 
Sergeant (6) , only Lance Corporal (b)(6) 

And you believe the reason why he wouldn’t take it 

from -- he would take it from @@ and not you is 
because (b)(6) was Arabic? 


Objection, speculation, again. 
by the civilian counsel: 


When you finished the interview, you said that you heard 
Sergeant 6) talking to Staff Sergeant (@)@) 
Yes. 


Okay. During -- did you hear that entire conversation? 
Bits and pieces, sir. I was looking inside at the other 
individuals to see if there was anybody that was new. 


Let me come back to that in a second. During the bits 
and pieces you heard, did you hear Sergeant (b)(6) 

discuss any of the contents of the interview with ae 
with Staff Sergeant (b)@6) 

Not -- just that he wasn't cooperating and that we’d be 
back. 


So you didn’t hear him tell Staff Seraeant ©) 
anything that you had learned about ()@) 

If it’s anything that we need to know, it’s not for 
anybody else, that is either our MOS or they have 
security clearance. 


So any intel vou have. vou wouldn’t be telling Staff 
Sergeant (b)(6) 
No. 


That would have to go back to your OIC? 
Yes. 


And that’s your SOP, your Standard Operating Procedure, 


and that’s how you had to conduct yourself? 
Yes, sir. 
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Okay. The point you made about looking to see if there 
was anybody else new. There were the two other people 
that were taken into custody with @@) 

Right. 


Did you interview them? 
I did not. Staff Sergeant (b)(6) was the one that 
went out and spoke to them. 


So a different HET team came out? 
A different HET member. 


Different HET member. 
Yes. 


Came up by himself? 
He was, I want to say Staff Sergeant (p)@) was out 
with him and an interpreter. 


Do you know who the interpreter was? 
I’m not sure, sir, probably Sergeant (b)(6) 


Whv did the warrant officer want you to speak to 

(b)(6) over the course of a few days? 

Oo Iirst do a screening to see what he possibly knew and 
to judge to see if he was telling the truth, at first. 
And to go deeper into what actually happened, as far -- 
how he got the rifle and who was there. 


Okay. But is there a purpose why you would do that over 
a set number of days? 

That way we can speak to him to see if he changes his 
story. We do this over a matter of a course of time. 


That’s another technique to gather information? 
i ota = PG Oe a 


[MR. HIGGINS]: I’m almost done, Staff Sergeant. 


[END OF PAGE] 
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The eight to thirteen times that vou saw -- that you 
worked with Lance Corporal (6) as an interpreter, 
did it appear in his interaction to tne people he was 
speaking to in Arabic, that he spoke good Arabic? 

Yes, it did, but the same thing with -- I’m from the 
country here; me going to the city, I would have 
difficulty speaking too; him going out into the 
outskirts of the city, speaking to the Bedouins, he 
would have trouble speaking some of the words. 


So there’s some dialect problems, but for the most part, 
he was readily understood by any person that you were 
interviewing, questioning, possibly interrogating? 

Yes, sir. 


Do you know Chief Warrant Officer (b)(6) 
Yes. 


Is that your OIC? 


Do you know who else, if anyone, he spoke to about (p)6) 
beside your team? 

He spoke to the S-2 and I’m sure Lieutenant Colonel 
Murphy. 


The S-2 of 2/25? 
Yes. 


Would he ever report -- did he report to anyone outside 
the 2/25 chain? 

Probably not. We were in direct support of 2/25 and the 
S-2 was our -- who we belonged to. 


So if any information from your interview with (b)6) vas 
going to go to division? 
It would go to the S-2 of 2/25. 


Of 2/25? 

Yes, and Chief Warrant Officer (6) also sent our 
reports. At the end of the day, we'd do our reports and 
our reports would be sent to the CI/HOC[ph] . 


The what? 
CI/HOC. 


«ell 


sia a: 


hi @) 


CDC 


CDC 


PO FPF O FO 


eve e®@ 


Okay. Which is? 

CI/HUMINT Operations Center. It’s where all the reports 
come through and they disseminate them to validate the 
information. 


Okay. And that is not part of the 2/25? 
No, it is not. 


Do you know if they had the ability to report to 
division? 
The CI/HOC, sir? 


Yes. 
Yes. 


[MR. HIGGINS]: That’s all I have at this time, sir. 


[MR. TRANBERG): Thank you, sir. 


CROSS- EXAMINATION 


Questions by the civilian counsel: 
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Good afternoon, Staff Sergeant (b)(6) I’m 

John Tranberg. I’m Sergeant Pittman’s lawyer. I’m not 
going to go through everything you testified to previous 
at the 32, but I do have some questions and some areas I 
want to try to clear up. 

Yes, sir. 


Your MOS, where did you attend school to get the MOS 
that you have? 

(b)(6) sir. 

I’m sorry. What’s the name of that? 

(b)(6) 

And how long is your school for your MOS? 

Fourteen weeks, sir. 


Can you describe roughly what that training consists of. 
Ten to thirteen weeks of it pretty much is spent in 
interrogations or EPW handling. There’s CI 
investigations, report writing, SIFSO’s [ph]. 
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In the course of that class, are you taught to observe 
closely physical characteristics of someone that you are 
interviewing? 

Yes, sir. 


And that’s so, as a HET team member, you can exploit 
either weaknesses or injures or whatever information you 
think you’re gathering in order to get information. Is 
that correct? 

We can go off their body gestures, sir, or their 
movement of their eyes, sweating, stuff like that. 


Are you taught how to handle somebody who has been 
injured? 
Handle somebody that’s injured. Yes, we have, sir. 


Have you been taught how to handle somebody that’s been 
battered in some form or fashion? 
Been battered? 


Yes. 
Yes. 


Did it appear to you as if ()@6) had been battered 
when you interviewed him the morning that you had your 
HET team screening interview with him? 

No, sir. 


In fact, your trained at your school, your MOS school 
and your business, to look closely at someone’s physical 
condition because you might be able to use that, for 
instance, to offer hospitalization or some aid for their 


wounds or injuries in order to gather -- get their 
trust. Is that correct? 

Yes, sir. 

You didn’t notice anything about ()@6) that made you 


think that he needed to see a corpsman or needed medical 
treatment at the time that you interviewed him, did you? 
When we arrived there, we asked the guard that was on 
duty if he'd been seen by the corpsman. We also ask him 
when we start the interview. 


(b)(6) had a distasha, I’m not sure if you know what 
it is but it covers pretty much from here to here 
(indicating) all the way down to his legs. And from 
there, we can’t see anything but the end of his legs and 
his hands, basically. 
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You didn’t see any signs of injury on him of any sort 
and fashion by his gestures or his movements, did you? 
No, sir. 


During the hour-and-half interview that you had with 
(b)(6) is he sitting that entire time? 
Yes. 


The shower area they were interviewing him at that 
you've described, is that a concrete floor? 
Yes, sir. 


And during that time, he’s still flexicuffed when you’re 
interviewing him. Is that correct? 
Yes, he is. 


And those flexicuffs, if you can recall On (b)6) 
that was behind his back? 
Yes. 


And he remains sitting for 90 minutes with his hands 
behind his back. Is that correct? 
Yes. 


It’s not unusual for someone to do a little squirming in 
that position during that 90 minutes, is it? 
No, sir. 


You didn’t notice anything unusual about his moving back 
and forth that indicated to you he might be hurt? 
No, sir, just would lean from side to side. 


During the course of your duties as a HET team member 
and primarily from when you were attached to 2/25, how 
many people or detainees did you interview? 

I would say(b)@) was anywhere from 25 to 30. 


And that was after your arrival on May 9th to 25? 
Previous to that, how many people have you interviewed? 
Previous to 2/25, sir? 


Correct. 
Over a hundred, sir. 
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In the course of your involvement with HET team and your 
involvement with Camp Whitehorse, did the nature of the 
detainees or people at that facility, at Camp 
Whitehorse, did it change to include more and more 
criminals? 

Yes, it did. 


And the criminals were people who they didn’t have room 


for in a jail in An Nasiriyah. Is that correct? 
Right. 
When you captured (b)(6) was he in an Iraqi uniform? 


No, he was not. 


When he was captured at his house, was the weapon found 
at his house? 
No, sir. 


Do you know whether a search was conducted of his 
residence? 

I do not because I was back at the vehicle, like I 
stated before, sir. 


Did you see any evidence of contraband or any other 
evidence of military involvement of any kind after 

MY . (b)@6) was brought out of his residence? 

On nis body, no, I did not. But he admitted that he 
knew where the weapon was and he was going to take us to 
at. 


And that was -- the weapon was later found at what they 
called the (6) brother’s house. Is that correct? 
I don’t know about the (6) but the two Iraqi 
brothers. It was (b)(6) uncle or brother. Actually, 
it was his house. 


This may have been answered previously, Staff Sergeant 
(b)(6) but I’m a little slow here. Who did you 
report directly to in your chain of command? 

Chief Warrant Officer (b)(6) 


And who did he report directly to? 
The battalion S-2, (b)(6) 


Did you report to anybody else outside of that chain of 
command? 
No, sir. 
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Were you TAD to this unit or attached in some form or 
fashion? 
We were direct support, sir. 


Who was your direct supervisor outside of 2/25, 


Major (6) 
Outside? 


Correct. 
Our Commanding Officer was Captain @®)@) 


And Captain @ was basically your Company Commander -- 
Yes. 


-- and your HET teams were then detached to other units? 
To give support to the different battalions. We had two 
HET teams that were left from Task Force Tarawa. One 
was with 2/25 and one was with 323, Al Kut. 


Did you have -- okay. I’m sorry. Did you have any 
additional duties other than as HET team for 2/25? 
No, sir. That kept us busy as it was. 


Could you ever report back to your parent command? 

We would call back and speak to them because, at the 
time, our HET team was supposed to rotate back to the 
rear with Task Force Tarawa, but we were left with IMEF 
and we were trying to get home. That was the only time 
that I actually did. 


Okay. Is it fair to say, it just had administrative 
control over you, essentially? 
2/25; Sir? 


No, your parent command. 
Yes, sir. 


So far as the detainees that you would interview when 
you indicated 25 to 35, I believe, after your arrival to 
2/25 and possible a hundred before that, was diarrhea a 
common symptom or a condition of detainees that you 
would have to deal with in that varied time? 

I never heard of detainees having diarrhea there, sir. 


Did you yourself or anyone in your command have diarrhea 
in your stay there? 
Everybody I knew of did. 
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When you would do a screening process for a person such 
aS (b)(6) did you have a gouge that you would go off 
of? Was there an SOP you were supposed to follow? 

We actually had a screening checklist we went down, 
starting with the name all the way down to our comments 
whenever we were done. 


And what is that actually called? 
A screening report. 


Was a screen report conducted almost to the top? 
Yes, it was. Chief Warrant Officer (b)6) had it 
in -- last I knew, it went to NCIS in Kuwait. 


Did you actuallv fill that out, that screening report? 
Sergeant (b)(6) was filling it out. 


You indicated it went to NCIS. Do you know who gave it 
to NCIS? 
I’m not sure, sir. We passed it up our chain. 


Okay. When you say you passed it up your chain, what 
did you do with it? 
Chief warrant officer -- 


I’m sorry. 
We typed up the report, sir, and gave it to our chief 
warrant officer. 


So you would take your screening report -- the screening 
report gouge that you used when you interviewed 

MY - a6) > [ph], you would fill that -- I’m sorry. 

Mr 

Mr. (©)(6) I'm sorry. I apologize. I’m getting old 
and tired. 

Mr. (6)(6) you would fill that out by hand during the 
interview. Is that correct? 

Yes. 


And You would then go back to where to type up your 
report? 
To our CP. 
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When you say your CP, is that with 2/25, S-2 shop? 
2/25's S-2 is in the Battalion Headquarters. We had a 
building that actually the HET was staying in, where we 
had our computers and our printers were able to do our 
reports. 


What happened to your rough notes? 
Our rough notes were kept in a folder and given to the 
IMEF CIHO. 


Okay. Those rough notes were given to the IMEF Co? 
CIHO, CI/HUMINT Officer. 


And what unit are they with? 
It's IMEF, sir. 


Those wouldn’t go up to your S-2, Major (b)(6) 
That was given over from Chief Warrant Officer (b)(6) 


Okay. I'ma little confused. Those rough notes would 
go to who? 
The rough notes? 


The rough notes. 
Actually ones that we wrote, as far as the last time I 
know, they went to IMEF’s CIHO. 


Okay. The ones you typed up went where? 
To the 2/25’s S-2. 


Did you actually fill out the gouge sheet on @)) 
The written or the typed, sir? 


Either. 
No. 


Who did? 
Sergeant (b)(6) 


During the course of this 90-minute interview with 
(b)(6) is sitting down on the concrete 
floor and he’s flexicuffed, is he bagged? 

He was not. 


Do you know who took his bag off? 


Sergeant (6) took it off, kind of an ice breaker, 
seeing him. 
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Is he standing when you take that? 
He was already sitting down. 


How long do you keep him there in that environment 
before you removed the bag? 
Right away we take it off, sir. 


At the time that your interviewing or screening 


(b)(6) - how many people are in that room with you at 
that time other than (b)(6) 
Myself, Lance Corpora (b)6) and Sergeant (b)(6) 


Are you sitting, standing? What’s the physical layout 
of vour interview room at that point? 

(b)(6) is leanina against the extension, 

Lance Corporal @)@) is on his, as I’m looking at 
him, he’s on the right side. I’m here and 

Sergeant m6) is here (indicating) . 


Were you standing, sitting? 
Kneeling down. 


Is there a chair in that room? 
No. 


Is there a desk in that room? 
No. Chairs and desks are very hard to come by over 
there. 


At the time that you -- when you first saw ()(6) Fy 
are you taking a physical inventory of how healthy he 
might be and how capable he might be of answering 
questions? 

The first time I saw him, honestly, was looking for the 
rifle and didn’t look in to see if he had any weapons, 
if he was wearing shoes; and from there, we put him in 
the vehicle and started talking to him and he was 
talking to us. 


Okay. When you saw him in the interview room, did you 
have any concern as to whether he needed to see a doctor 
at that time? 

No, sir. He said he was fine. 


And if you thought he needed to see a doctor, you would 
have called for a corpsman, wouldn't you? 

Yes, I had to do that plenty of times with Task Force 
Tarawa with guys that were shot. 
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And nothing about (b)@) raised your level of concern 
to the point where you felt he needed medical care of 
any kind? 

No, sir. 


In fact, he told you he didn’t need medical assistance. 
Is that correct? 
Yes. 


Through your interpreter? 
Yes. 


Other than your HET team duties, did you have other 
additional duties while you were attached to 2/25? 
We did not. 


Did you ever talk to NCIS about (b)(6) 
Yes, sir. 


How many occasions? 
Just one in Kuwait. 


Do you recall when that was? 
I’m sorry. I spoke to NCIS twice, once in Kuwait and 
once whenever I was in Staff Academy. 


When vou say at "Staff Academy", was that in relation to 
(b)(6) 

Staff Academy is a school as far as our PME back in the 
states. They called me out of Staff Academy and I went 
over to the NCIS building on Camp Lejeune and spoke to 
them. 


And that was in relation to this event? 
Yes. 


Do you recall who the NCIS agent was? 
No. 


How long did the interview take, the second one? 
The second one? About 15 minutes, pretty much asked me 
a couple questions and that was it. 


Your first interview with NCIS in Kuwait. 
Yes, sir. 
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How long did that interview take? 
Between 30 to 40 minutes, sir, and there was two NCIS 
agents inside. 


Prior to you going to Kuwait to talk to NCIS, how did 
you find out that you were going to go to Kuwait and 
talk to NCIS? 

Chief Warrant Officer (b)(6) came back from the 
battalion meeting and informed me that myself and 
Sergeant (6) and Lance Corporal qm) were going 
to Kuwait to speak to NCIS. 


About what? 
In reference to (6) death. 


Did he ask about (b)(6) death? 
The Chief Warrant Officer @6) 


Yes. 
He asked us what had happened whenever this went down. 
We told him and that was it. 


What did you tell him? 

We told him that we got him with the rifle and then we 
spoke to him the next day, and he asked us if we noticed 
anything. We told him, No. 


On your way down to -- how long did it take to get from 
where you were to Kuwait for the interview with NCIS? 
We were taken to Talil Air Base and flew down to Kuwait. 


Who took you to Talil? 
Two members of our team. 


When did NCIS first talk to you in relation to this? 
I’m not sure of the exact date, sir. 


Were you ordered to go to NCIS in Kuwait? 
Yes. 


Did you feel you had to go? 
Yes, I did. 


It was after a battalion meeting that your chief warrant 
officer came to you and informed you that you were going 
down to talk to NCIS? 

Yes, it was. 
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Did you know this battalion meeting was taking place? 
There’s a battalion meeting that goes every evening. 


Did you ever attend one of those? 
I did not. 


Do you have a camera with you when you do your 
screening? 
We, do. Yes, we do. 


Did you take pictures of )® 
I think there was a picture that was taken of him, yes. 


Do you know where that picture is? 
It was sent back with his screening report. 


And this would have been before your interview or during 
your interview process, Staff Sergeant (b)(6) 
During the interview. 


I’m sorry after the interview? 
During the interview. 


cpDC [MR. TRANBERG]: Okay. I have to apologize. It’s hard for 


Questions 


-> OO PDP 


the court reporter to get down if you and I speak over 

each other. I’11 try to pause after my questions so we 
can get a good dialogue going back and forth, otherwise 
it’s hard for her when we speak over each other and go 

from there. 


by the civilian counsel: 


Your understanding is -- do you know who took the 
picture? 
I believe it was Sergeant (b)(6) 


Was this part of your normal process, to take a 
photograph? 

Yes. It’s a way for us to identify who they are and 
also get a picture for our EP -- our detainee files. So 
we have a picture and a file in case something happens, 
like this or they get released and are captured again, 
so we have a record. 


Like a huge mug shot book? 
Detainable, of interest, and protectable. 
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I’m sorry. What were those two? 
Detainable, of interest, and protectable. 


Okay. And I have to apologize. I’ve got artillery 
ears. Is that three different categories of detainees, 
more or less? Is that correct? 

Yes. It’s three different categories of people that we 
want to speak to. The detainable; if they’re of 
interest, they might have information that we want to 
speak to them about; and protectable, they’re coming to 
us with information to help us out and they haven’t done 
anything wrong. 


In the course of your duties with the HET team, are you 
also required to interview what we call "crims"? 

We were told to interview a couple of the individuals 
brought from the jail. 


We were also told from S-2, in a process to get these 
guys released, to screen them, to get them out of there 
because they were overflowing. 


When you indicate overflowing, you mean the Camp 
Whitehorse detention facility? 
Yes. 


Did you review anything prior to testifying here today? 
I looked at my notes from last time. 


Okay. When you indicate notes from last time, what are 
you referring to? 
The Article 32 hearings. 


Are you referring to the transcript -- the typed 
transcript? 

Yes. 

Staff Sergeant (b)(6) what unit are you currently 


assigned to? 
Current with 2nd CI/HUMINT Company. I’m getting ready 


to deploy in six weeks. I’m going to be attached to 
1/23. 
You reviewed your testimony from the Article 32. Is 
that correct? 
Yes. 
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When you were in a room with (b)6) how far away, 
physically, were you from him during the 90-minute 
interview? 

Probably from here to Sergeant Pittman. 


cpC [MR. TRANBERG]: Okay. I think for the record it will reflect 


DEP: 
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approximately three and a half, four feet. Is that 
correct? 


Yes, sir. 
by the civilian counsel: 


So you were close enough to closely observe him? 
Yes, sir. 


Smell him? 
Yes, and the other Marines that were in the room with 
me. 


When you indicated that (b)(6) was -- you indicated 
when ()@6) was captured, that he was sweating. Is 
that corrects 

He had sweat on his forehead. All of the Marines were 
sweating just as much because we were wearing all our 
gear. 


And you indicated he was having some difficulty 
breathing. Is that correct? 

Whenever he was brought up, he was breathing hard and 
having difficulty breathing, not coughing, but you can 
tell his lungs were expanding. 


He was coughing. Is that correct? 
No. 


He wasn’t coughing, but he was -- 

You said that he was having difficulty breathing. I 
explained that it wasn’t difficulty as in coughing, 
trying to breath. He was breathing a little hard. 


You could hear it? 
Well, you can see it, not really hear it. 
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When he was assisted into the back of the HMMWV, what’s 
in the back of that HMMWV for him to sit on? 

There is two sides -- two sides that are seats that the 
Marines sit on when they’re in the back, and he sat on 
the seat on the left side of the HMMWV. 


Let side of the HMMWV as it’s -- 
As it faces forward from me. 


Okay. 
He’s on this side above the wheel well. 


So he’s on the driver’s side on the left side. 


There's no seat back in there, is there? 
Seat back? 


Correct. 
There's -- on the back of it, there’s wooden backings 
that you can lean back against. 


When (b)(6) was put in the back seat, was he guarded? 
I was back there along with Lance Corporal (b)(6) 


Did anyone have their weapons out? 
I always kept my weapon with me and yg) . had his 
on him. 


Okay. When you have them on you, it’s different than 
having them out. Were they out? 

They were on my side, out. I had the 203. It’s always 
out, sir. 


Okay. Locked and loaded? 
Yes. 


You indicated one thing you look for is whether they 
have shoes. Is that correct? 

Yes, or if they have shoes fall off. That happened 
a. Jot. 


Did (b)6) have shoes when he was apprehended? 
He did not. 
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You ever check any of his personal possessions. I don’t 
know what they have in Iraq. Did he have a wallet on 
him? 

I don’t recall him having a wallet, sir. I remember him 
having a distasha and a white and red turban. 


I believe you indicated that at some point you left 
(b)(6) with the reactionary force or the reaction 
torce,. 1s that correct? 

It was the reaction force was back at a staging point, 
sir. We left him with Marines back at the HMMWV’s. 


You didn’t see him that evening after that? 

We took -- from there, we came back to-the vehicles once 
the house was searched and the weapon was found. We 
came back to the vehicles with the other two Iraqis, 
they were put in the vehicles. We went back to the 
station point where the reaction force was, loaded up, 
the individual that Sergeant (6) was talking to got 
out of the vehicle, went back to nis house, and 2/25 
Marines took ()@6) back to Whitehorse. Myself, 
Sergeant 46) , and (b)(6) went back to our OIC. 


And who did you report directly to when you went back to 
the OIC concerning (p)6) 
Chief Warrant Officer 
(b)(6) 

Was there any other paperwork generated in regards to 
(b)(6) that you are aware of that was generated by 
your HET team? 

Sergeant (b)(6) did a counterintelligence information 
report. 


Do you know where that is? 
That was passed up through the chain, to the S-2. 


Did -- you indicated that your reports or the other 
reports were given to NCIS. Is that correct? 
As far as I know they were, sir. 


Did you take anything yourself, personally, down to your 
interview in Kuwait with NCIS? 
1 did nots 
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Do you recall what the subject matter was with your 
meeting with NCIS in North Carolina when you were 
attending the school? 


They had follow-up questions from the -- about his -- if 
I had seen any bruises on him, his trouble breathing, 
that -- if he had asthma, if he had some kind of asthma, 


and had me go through pretty much from the first time I 
saw him how he was until the last time I saw him. 


Do you recall whether they took notes at your interview? 
He took notes. 


When you say "he", the NCIS agent was a male? 


Yes, sir. 
Was the other -- there were how many NCIS agents? 
There was just one in Camp Lejeune. There was just one. 


In Kuwait, there was two. 


Do you recall seeing a prosecutor or an attorney or 
government attorney when you were in Kuwait? 

The only other individual I spoke to is a 

lieutenant colonel. He didn’t tell us who -- if he was 
a prosecutor. He said he was the investigating officer. 


Was that in relation to the Article 32 you testified to 
or was that in Kuwait? 
That was in Kuwait. 


Could you describe the lieutenant colonel you talked to 
in Kuwait? 

He was (b)(6) He 
was with the -- I want to say he was with the Air Wing. 


Was he with the NCIS agents? 
He was at a different building down at Commando. 


When you say "Commando", where is that? 
That was in Kuwait, sir, Camp Commando. 


Do you recall what that conversation was with that 
lieutenant colonel? 

He told us that we were going to be spoken to by the 
NCIS agents in relation toy) and his death, and then 
we were going to be sent back home. It lasted four to 
five minutes. 
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Q. You don’t recall what that colonel’s capacity was, 
lieutenant colonel? 
A. No, sir. 


DO: I’m sorry, sir. I saw you shake your head. Was the 
response a "no"? 


DEP: I said, I don’t know. 
cpc [MR. TRANBERG]: Thank you, sir. 


Questions by the civilian counsel: 


O. Shortly after that conversation with the 
lieutenant colonel, did you talk to NCIS? 
A. It was the next day, sir. We went to a hotel and spoke 


to the two NCIS agents, and then we went back to 
Camp Commando. 


Q. Did you have a feeling after talking to that lieutenant 
colonel and the other people in your command, that you 
had to go talk to NCIS? 


A Yes. 

Q When you talked to NCIS did they read you your rights, 
Article 31(b) rights? 

A. I don’t think they did, sir. 

Q Did they tell you you were a suspect in this case? 

A No. 

CDC [MR. TRANBERG]: Staff Sergeant (6) thank you very much. 


I don’t have anything further at this time. Thank you. 
DEP: Thank you, sir. 
CDC [MR. HIGGINS]: Do you have follow up? 
GC: Yes. 


[END OF PAGE] 
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Just want to make sure I understand the chain of events. 
Okay. So this screening report -- I want to make sure 
that I have all the documents down that you would have 
generated, vou and your team there in your interview 
with (py) So, number one, you have a screening 
report? 

Yes, sir. 


And that’s the handwritten thing that (6) . doing. 


_ Correct? 


Right, and it’s turned into a typed report, sir. 


Okay. And then the typed report is prepared by who? 
It was Sergeant (b)(6) 


And there's a typed report. And then there’s a 
photograph, to the best of your recollection? 
Yes, there is. 


And the photo would have been attached to which report? 
The CIR, which was the report stating that the -- that 
this individual with the American M16 rifle. 


This was a separate -- a third report? 
This is separate -- there’s a screening report, sir. 
Okay. 


And there’s a CIR, which was the report that was done on 
the 16th, being caught with (b)(6) 


Okay. But this is different than the typed report that 
you were just referring to? 

The screening report is handwritten and it is written. 
We take it back from the actual screening, it goes back 
and is typed, and then the CIR is also typed, sir. 


Okay. All right. And so -- okay. So, basically, 
essentially, you have two reports. You have a 
handwritten report that turns into a typed report. 
Correct? 


And the second report, which is the CIR, which the photo 
is attached to? 
Yes, sir. 
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Q. And that’s it? 

A. That’s it. 

6: Now, the CIR and photo that went to Chief Warrant 
officer (b)(6) 

A. Yes. 

Q. What’s his fist name? 

A. It’s (b)(6) 

Q. Is he still out at Lejeune with IIMEF, do you know? 

A. Yes, sir. 

Q. He is. Is he a chief warrant officer what, 2, 3, 4? 

A. Two, sir. 

Q. Two. Chief Warrant Officer-2 (b)6) 

A. I want to Say (p)6) I want to say "G". 

0: G. And you believe that he -- wherever that went from 
his custody, it definitely went to him, those reports? 

A. Yes. 

GC: Okay. Thank you. That’s all I have. 


RECROSS - EXAMINATION 


Questions by the civilian counsel: 


Q. Did you have an opportunity to interview, interrogate, 
or talk to detainees that had been in the Iraqi Armed 
Forces? 

A. Yes. 

Q. Did you have a chance to look at their belongings at any 
time? 

A. Yes, I did. 

O. Did they have military identification cards? 

A. Some did, sir, some did not. 

Q. Did they have uniforms? 

A. No, they did not. 

Ox Iraqi Armed Forces don't wear a uniform. 

A. They wear them, but they did not whenever we went to 


An Nasiriyah. They took them off and were wearing 
distashas and hide the weapons underneath them. 
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And that was my next question. They hid their weapons? 
Yes. 


They weren’t held in plain view? 
No. 


Are you familiar with the different phases of the 
conflict? 
Yes, sir. 


And, at some point while you were there, the war phase 
was declared over? 
Yes, sir. 


And that was -- when was that? 
May 15th to May 21st. We were told different. 


So within that frame active hostilities were over? 
Yes, we were told we were at Phase 4. 


Of what year, of 2003? 
2003. 


Besides the information you have from (6)(6) do you have 
other intel or other information relating to the ambush 
of the 507? 

We actually work with the Army CID. They come down and 
spoke to us after we actually got the weapon -- excuse 
me. And they actually gave us a full detail of what 
happened with the ambush, and we also captured other 
individuals that were actually involved. 


Was the ambush conducted by Iragi’s wearing military 
uniforms? 


It was a mixture, sir. Some were wearing, some were 
not. 


What was the date of the ambush? 
That was the morning of the 21st -- 23rd. 


Of which month? 
Of March. 


What’s your Navy Comm for? 
For An Nasiriyah. 


That's when you were with Task Force Tarawa? 
Yes, I was attached to 3d Battalion, 2d Marines. 
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GO What about the Navy Achievement Medal? 

A. That was -- 

Os. Was that prior to -- 

A. 1999, sir. 

Q. Okay. So that wasn’t anything to do with -- 

DO: -- was anything to do with Operation Iragi Freedom. 


coc [MR. HIGGINS]: Yes, I’m sorry. You're right. 
Questions by the civilian counsel: 


Q. you said that when you saw -- often times, especially 
when you were with Task Force Tarawa, you would have 


occasion when someone that you were interviewing would 


need medical attention? 


A. Yes, sir. 

Q. And in that instance you would call for medical 
attention? 

A. Yes, sir. We would get a corpsman, sir. 

Q. You’d get a corpsman? 

A. Yes. 

Q. You have somebody shot with a gunshot wound -- 

A, Right. 

Oy, -- and you’d -- they’d know they need medical attention, 
and the person you’d get to treat them would be a Navy 
corpsman? 

A. The reason for that, sir, is during the war, I was on 
foot. The battalion aid station was in the rear. We 
would get the corpsman to treat them on site so we could 
get a vehicle up to where we were to get them out of 
there. 

C7 That's the medical expert you had available to you? 

A. Yes, until we went back to the rear. 

Q. And if you had been injured while you were up there, who 
would you have been treated by? 

A. A Marine or a Navy corpsman, sir. 

cbc [MR. HIGGINS]: One quick second. 
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Questions by the civilian counsel: 
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CDC 


DO: 


CDC 


DO: 


CDC 


DO: 


CDC 


GC: 


[MR. 


[MR. 


[MR. 


[MR. 


Lt Se. Ose 
M203. It’s the grenade launcher that is attached to the 


M16 service rifle. 


Could you describe what the agent that interviewed you 
in North Carolina looked like? 
What’s that, sir? 


Could you describe what the agent that interviewed you 
in North Carolina looked like? 

Black hair, probably 28 to 30 years old, muscular, 

6 feet, 190-pounds. 


Did he speak with any type of accent? 
I don’t know, sir. 


And by accent, I mean, both potentially from a different 
language or a different part of the country? 
No, sir. 


You recognize I have an accent; right? 
Yes, sir. Well, there in North Carolina we all about, 
pretty country slang. 


HIGGINS]: All right. Those are all the questions I 
have. 


TRANBERG]: Could I have just a moment, sir? 
Sure. 
TRANBERG]: Nothing further at this time. 
Thank you Staff Sergeant. 
This is just a general question because it’s the first 
time the investigating officer came up. There aren’t 
any more questions about that? 
HIGGINS]: No. 
No? Okay. 
HIGGINS]: Do you have any questions, Major Francis? 
Negative. 
. Ke 
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(MR. HIGGINS]: Sir, at this time, given that this particular 


witness's testimony was ordered by the military judge 
and it may not be implications as to whether this can be 
used -- depo could be used at trial, I would put on the 
record that -- and I don’t believe it’s through any 
fault of the government, but I would put on the record 
that the government, big government is in possession of 
additional items of discovery which have not been 
provided to defense. And that they are such a nature, 
they would have been absolutely essential for my ability 
to -- and my opportunity to develop testimony as 
envisioned by the rule in examining this witness. And I 
have not had the ability to do that. 


So I would object to any use of any transcript for that 
reason, and I would object to the closing of the depo of 
this witness without those items. 


{MR. TRANBERG]: .We’1ll join that wordy and well worded 


objection and motion and join accordingly. We also have 
been denied discovery by the government in reaards to 
this matter. We believe Staff Sergeant (6) is an 
essential witness and request his availability at trial. 


Were the photographs of the prisoners -- did those get 
classified in any manner? 

There were classified -- there’s a photograph of the 
individual, sir. They are classified the same as the 
report. 

All right. 


What’s the class? 
I’m sorry, sir. 
Go ahead, Major. 


It would be Secret, no foreign. 


cpc [MR. TRANBERG]: I think everyone here has got a secret 


DO: 


clearance. I think mine is still good. No foreigns. 


It was noted that it was the big government’s failure to 
turn it over. 
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HIGGINS]: Right. I want to be crystal clear on the 


record that I saw the surprise on Major Francis’ face, 
that we each had as these letters were being listed. 
I’m not alleging any type of mal or nonfeasance on the 
part of the trial counsel, but I think I probably am on 
the big government. 


Yes, I so noted the surprise as well. I think everybody 
can agree to that. 


With those objections stated as well as the request for 
availability, there’s nothing further more with this 
witness. 


I might just ask, are you anticipating -- you're 
anticipating deploying in six weeks? 


Yes, sir. 
Planning on taking any leave before then? 
I would like to, sir, but -- 


I’m just pointing that out. 


HIGGINS]: What is the actual date -- this is becoming a 


free for all. What is your actual date of -- 


First two weeks of August is all we've been told, sir. 


HIGGINS]: Okay. I understand that. I apologize for 


that question. I should know better. That puts you 
here through July. Is that fair to say that you’d be 
available at the end of July? 

If it's what I have to do, sir. 


I tell you what. Why don’t we go off the record. 


deposition recessed at 1641, 29 June 2004. 


deposition resumed at 1643, 29 June 2004. 


Staff Sergeant, I’m going to ask and instruct that you not 
discuss your testimony here today with anyone other than 
the attorneys involved in this case. 


Yes, sir. 


t 
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DO: And you are dismissed from this hearing. 
DEP: Thank you, sir. 

The deponent withdrew from the courtroom. 

The deposition closed at 1644, 29 June 2004. 
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AUTHENTICATION OF DEPOSITION 
in the case of 
Major C. A. Paulus and Sergeant G. P. Pittman, 


U.S. Marine Corps Reserves, 2d Battalion, 25th Marines, 
Garden Grove, New York. 


D. L. APPLEGATE 
Colonel, U.S. Marine Corps Reserve 
Deposition Officer 
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UNITED STATES MARINE CORPS 
MARINE CORPS BASE 
BOX 555010 
CAMP PENDLETON, CALIFORNIA 92055-5010 


IN REPLY REFER TO) 
5800 

SJA 

14 May 2004 


From: Commander 


To: Colonel D. L. Applegate (b)(6) USMCR 
Sub}: ORDER FOR ORAL DEPOSITIONS ICO UNITED STATES V. MAJOR CLARKE A. PAULUS 
(b)(6) USMC AND UNITED STATES v. SERGEANT GARY P. PITTMAN 
USMCR 
Ref: (a2) RCM 702, MCM (2002 Ed.) 


1. Per the reference, you are hereby appointed as the deposition officer in 
the subject cases. The Marines to be deposed are as follows: 


(b)(6) 
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Subj]: ORDER FOR ORAL DEPOSITIONS ICO UNITED STATES V. MAJOR CLARKE A. PAULUS 
(b)(6) rie UNITED STATES V. SERGEANT GARY P. PITTMAN 


(b)(6) 


2. This action is necessary because these Marines may become material 
witnesses in the subject cases and their testimony preserved should it become 
necessary. These depositions should be completed no later than 10 

June 2004. If additional time is necessary, submit a written request for an 
extension. The depositions will be recorded by a court reporter for further 
use in court-martial proceedings. 


3. By copy hereof, trial and defense counsel currently detailed in the 
subject cases will remain detailed for the oral depositions. 


Copy to: 

TC (Maj Francis) 

DC (Capt Jasper/Capt Folk) 
SJA, lstMarDiv (Rear) 
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UNITED STATES 
vs. Deposition of 


Lance Corporal 
Althaiboni, A. 


Major 
Paulus, C. A. 


and 


Sergeant 
Pittman, G. P. 


Proceedings of a deposition, held at 2d Battalion, 25th Marines, 
U. S. Marine Corps Reserve Station, Garden Grove, New York, on 
5 June 2004. 


PARTIES PRESENT 


DEPOSITION OFFICER: COLONEL APPLEGATE, USMCR 
TRIAL COUNSEL: MAJOR L. J. FRANCIS, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN T. F. JASPER, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN W. A. FOLK, USMC 
CIVILIAN COUNSEL: MR. KEITH HIGGINS 

ACCUSED: MAJOR C. A. PAULUS 

ACCUSED: SERGEANT G. P. PITTMAN 
WITNESS: LANCE CORPORAL A. ALTHAIBONI 


ee ete (3) 


DO: 
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All right. All parties ready to proceed? 


An affirmative from all counsel. 


DO: 


And once again, I would ask that everybody join in the 
stipulation of agreement that we waive the reading of 
the Appointing Order, qualifications of counsel, reading 
of the accused's rights and the explanation and 
description of it in this court-martial deposition 
hearing. Also noting the continuing objections with 
respect to both hearing the objections, as well as the 
photographs. 


All agree? 


An affirmative from all counsel. 


DO: 
WIT: 


DO: 


WIT: 


DO: 


WIT: 


DO: 


Tt's Mr. Althaiboni now? Or is it -- 
I checked out, but it's all right, sir. 


Well, I'll just continue to refer to you as lance 
corporal. All right? 


Yes, sir. 


The nature of this proceeding is such that all the 
attorneys will ask questions if they so desire. Some 
may make an objection, and we make no rulings in this 
proceeding because it's not the actual court-martial. 
So if someone makes an objection, everyone will stop, 
allow the objection to be stated, and then you can go 
ahead and answer the questions to the best of your 
abilities. All right? 


Yes, sir. 
Government proceed. 


[END OF PAGE] 
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Lance Corporal (b)(6) U.S. Marine Corps Reserves, was 
called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


PO PO YH 


CC{[MR. 
WIT: 
CCI[MR. 


WIT: 


Please state your full name. 
(b)(6) 


Spell the last name please. 
(b)(6) 


Please give us your current address? 
(b)(6) 


Yes, sir. 


HIGGINS]: And that was (b)(6) 


(b)(6) 


Questions by the prosecution: 


PO YF ODO PO PO 


QO 
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Can you give me that zip again? 
(b)(6) 


And your phone number? 
My phone number is (b)(6) 


Are you currently a lance corporal in the United States 
Marine Corps Reserve? 
I checked out, sir, in February. I'm in the IRR now. 


Okay. So still in the reserves? 
Yes, sir. 


You're still in the reserves, you're still a lance 
corporal? 


WIT: 


Questions 


PO PO PO PDO 
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Yes, Sir. I didn't know how that worked, sir. 
by the prosecution: 


Now, when did you join the Marine Corps? 
Back in '98, sir. I was out for a while because of a 
back injury, and then back in September 2002 activation. 


What's your MOS? 
0311, sir. 


What's that? 
Basic rifleman. 


Now, you had some skill as regarding a foreign language? 
Yes, sir. I speak Arabic. 


Did you go to any schools for that? 
No, sir. My parents are both from (b)(6) I was born in 
(b)(6) I picked up the language. 


Prior to going into the IRR, were you active duty? 

In 2002, Reserve Unit 2/25 was activated. I spent a 
year in Lejeune, and demobilized, and a couple of months 
later, activated again to go to Iraq. 


So you joined 2/25 at Camp Lejeune? 
No, 2/25 from Garden City. 


So you went to Camp Lejeune? 
Yes, sir. 


Well, let's talk about Camp Lejeune. When you were at 
Camp Lejeune, did you receive any training on Law of War 
training or EPW handling? 

No, sir. 


Well -- 

As far as EPW handling, searches, we did receive our 
basic searches as far as how to search a prisoner and 
classes like that. It was very vague, it wasn't into 
detail and it was classes given by police officers. 


Okay. Do you recall any class given by Major Paulus? 

I was actually sightlined to -- I wasn't with H and $ 
for Weapons, I was sightlined to Echo Company, it was a 
line company. So I really didn't have any contact with 
Major Paulus, sir. 
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All right. So when were you -- when did you actually 
get in country? Meaning, in Iraq? 

I believe August 28th we entered Kuwait, I believe. 
Sometime in August, just before April, we entered 
Nasariyah. 


Okay. Let me make sure I understand the timeline. So 
August of what? 
August 31, 2003. 


Okay. 
Wait a minute, I'm saying March. I'm thinking when we 
left. March, I'm sorry, March of 2003. 


What was your function or what was your job when you 
were out there? 

I started out in a line company, then I was picked up by 
the HET Team, which is Counter Intelligence because of 
my language, they picked me up. Basically, with them, 
we did raids, interrogations, investigations, and stuff 
like that. 


Who did you work with? 
It was 15th MEU HET I started with, and then they left 
country, I joined up with 17, HET 17. 


Who were the individuals you were working with? 
From HET 17? 


Right. 

Sergeant (b)(6) , Staff Sergeant (b)6) 

Chief Warrant Officer -- or Warrant Officer -- I forgot, 
but those are -- Staff Sergeant (ye) The people 


that I worked with, there was a coupie others. 


Okay. And you started working with the HET when? 
I start -- I believe in the beginning of April, they 
picked me up. 


Were you ever assigned to Camp Whitehorse? 
Not assigned, I visited there to do interrogations. 
That's it. 


Accompanying the HET Team? 
Yes. 
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Please, I know some of this is classified material, so I 
don't want to get into anything's that's classified. So 
if you know I'm hitting on something -- 

Yes. 


-- let me know that. Okay? 
Yes, sir. 


I want to focus vou in on someone who was a prisoner by 
the name of (6) Do you remember him? 
(b)(6) he was one ot those two brothers. 


He was the one that was linked to the rifle from the 
507th Maintenance Battalion? 

Yes. That was the two brothers. We didn't really focus 
on him because they said they just purchased the rifle. 


Now, how about the person that was with them? 
His brother or the person we originally went for? 


The person you originally went for. Not the brothers. 


(b)(6) that's his name. 

Sav again? 

"(b)(6) That's his name. That's the individual. 
(b)(6) 

Yes. 


Do vou recall what his last name is? 


(b)(6) that was it. (6) was his first name, (b)6) 
was his last name. 


So you never heard the name (b)(6) at all? 

I mean, I forgot the brother's name because we weren't 
after them, but they just got caught up in it because of 
the rifle. 


Was their names (6)(6) 
I can't recall, sir. 


Okay. So (b)(6) ? 
: 
(b)(6) , that's his name. 


I'm going to show you a photograph. Deposition 
Exhibit 3. Do you recognize that individual in that 
photograph? 

Yes, sir, that's him. 
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That's who? 
(b)(6) 


Does that look like the way he look when you saw him? 
No, sir. 


What's different about him? 
I see the little bruises, which weren't there when I -- 
just a couple of bruises, red marks. 


Other than that, and the fact that he's dead, any other 
differences? 
No. That's him. 


So that's a fair and accurate depiction of the way he 
looked when you saw him last? 
Yes, sir. 


All right. Let's talk about -- let's talk about him and 
how it was that you first got into contact with him? 

His family was known. They worked with Iraqi 
intelligence, like the Baath Party members, and they 
actuallyit's called like the Emen Iragi Intelligence -- 


CC[MR. HIGGINS]: Objection. Hearsay. 


Questions by the prosecution: 


Q. 
A. 


Q. 
A. 


Go ahead. 

They would, the family would actually -- him and his 
brothers, which they were known in Iraq, they would 
actually have names of people that did wrong, that they 
felt did wrong. And a lot of families got murdered 
because of this family. He was the worse they came, 
sir. 


What do you mean by "the worse that came"? 
I mean, a lot of Iraqis were happy to see him go. 


CC[MR. HIGGINS]: Objection. Hearsay. The basis of his 


WIT: 


knowledge. 


And just he was involved in the 507th. 


CC([MR. HIGGINS}: Objection. 


DO: 


Continuing objection to hearsay. 
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CC[MR. HIGGINS]: Do you recognize that, Major Francis? 
GC: Yes. 
Questions by the prosecution: 


Q. Continue. 
A. And we were after him for maybe a week or two weeks 
before we actually went for him. 


2 Where did you learn this information about who he was? 
Iragi multi-sources. 


learned this from other people? 

Well, we find out about people, and it's basically what 
the Intel is. We collect Intel and if we had somebody, 
we do a raid, sir. Like, we used force recon, at that 


Q 
A 
Q. This is something that you're doing yourself or you just 
A 


time we used 2/25 because they -- it was their AO. 

Q. What was your knowledge at that time about him -- about 
this individual, m@ : being an Intelligence 
source? 

A. Well, there was people that -~- what people told me. The 
people that -- the sources they told me, and it's not 


just one, you don't go by one. It's multiple people and 
they know his family. It's like an Arab, you know, it's 
like Arab families know about other families. It's just 
like a name, and their name was pretty tarnished. And 
everywhere you go, they would talk to you about them. I 
mean, we had jobs before that they would just bring up 
him and his family. It's just basically, hearsay. 


OQ: Did you learn what position he had in the Baath Party? 

A. They really didn't have rank structure like we did, but 
the way he was talked about, he was pretty high up 
there. 


Was he a military official or Intelligence or political 
figure? 
A. We got different, I mean -- 


CC{MR. HIGGINS]: Objection. Relevance. 


Q. Go ahead. 

A. I mean different people would give different depictions, 
like, yeah, he was high ranking in the military. And 
then they would say he's high ranking in the Baath, but 
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either way, he was a big key player in the 507th 
Maintenance Battalion ambush. 


What did you learn specifically about his role in that 
ambush? 


CC[MR. HIGGINS]: I'm just going to object as to (b)(6) 


GC: 


WIT: 


Questions 
Q. 
A. 
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background to the time at Whitehorse involved as best we 
can hear, saying what's being said. Relevancy as to 
what was passed to any member of the detention facility. 
Relevance, specifically, as it wasn't passed on to my 
client. 


Okay. 

Sir, nobody knew about -- I mean, Whitehorse, when we 
brought prisoners there, the guards didn't know anything 
about those prisoners, that -- as far as I know. It's 


not like we told them, this is what's going on with this 
prisoner. 


by the prosecution: 


Going back to my question, what had you learned as to 
(b)(6) role in the ambush? 

He was one of the -- he was one of the guys that led the 
ambush. He was the one, certain person was tortured -- 
not really tortured, but dragged the bodies, and he was 
one of the people that killed Americans, sir, five or 
so. 


Okay. Now, you said no one ever told any of the Marines 
from -- 


2/290 
Right. At the facility. Were you aware that 
2 
Sergeant 16) knew that? 
Sergeant ? 
He was one of the interpreters there at the prison -- at 


the detention facility. 
Okay. I know who he is. He was part of the HET Team 
there, Sir, actually 2/25. 


e ¢ 


Yeah. He probably -- he might have. He would see us 
coming in, the HET Team, and we still talked to Sergeant 
(b)(6) because he used to be part of the HET Team. 

i'm not sure, I really didn't tell Sergeant (b)(6) 

Okay. Well. let's focus on (b)(6) capture ~~ I'm 
SOXry. (66) capture, tell me about it. Tell 


me how it aii nappenea. 

It was Sugqasugk, south of Nasariyah, and it was like 7 
clicks into a wooded area. Just outside Suqasugk. We 
took 2/25. We took them because the prior day to that 
we got into a big shootout close to there because of 
this incident, and we needed guys that we could trust 
because we used Iragi's and they went to shambles, so we 
took the guys from 2/25 the next day with us, and that's 
when we entered that area, there was a wooded area, and 
we actually drove up to his house, the house he was 
staying in, and he started fleeing from the house. I 
ran up with an Iraqi that helped us find him. I grabbed 
him and told him to come back, and he complied, he 
walked back, and then I searched him. 


Let me stop you there. You say you grabbed him. Where 
did you grab him? 

I -- just by the hand. He was voluntary compliance. He 
walked along with me. Then, I searched him. 


What stopped him -- 

I told him in Arabic "stop". Stop running because we 
were running right behind, he stops because he sees 
there's no way to go. Marines were all around, so he 
walks back toward me and I was like, "Is your name 

(b)(6) And he says, "Yes." So I walk him, I 
hold nim by the arm and I search him for weapons, and 
after that, I find out it's him, and I ask him for the 
rifle. He tells me it's further down. He sold the 
rifle to the ()@) So I ziptied him, we put him 
in the back ot the truck, and I was riding with him. 


Who is we? 
It was me, )(6) Sergeant (b)(6) and 
Staff Sergeant (b)(6) 


Okay. 
And so we drove to the area he says the weapon is. 
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Okay. Now, from the time that you captured him until he 
got put in the HMMWV? 

Yes, sir. 

Was (b)(6) being cooperative? 


Yes, he was. 


Did you or did you observe anyone strike him, kick him, 
punch him, in any way? 
No. He was with us. 


PO FP O PO YP DO 


Was that type of force necessary with him at any time? 
No, sir. 


CC[MR. HIGGINS]: When you say "us" you mean HET? 
WIT: HET. 
Questions by the prosecution: 


Oo; Well, to broaden that, do you see anybody from 2/25 
doing that to him? 

A. No. We actually went in, and 2/25 was at the outskirts, 
they were just coming in. So they basically didn't get 
to him. Thev were in back of me. I was un front, 
Sergeant (b)6) and Staff Sergeant (6) were back of 
me. And it was me, the guy that was working with us, 
the Iraqi that helped us find him, and that's it, and 
2/25 were just surrounding the area. They basically 
didn't have any contact with him at this point. 


You got him in the HMMWV? 
He's in the HMMWV. 


Does he appear ill to you? 
No. 


Does he appear healthy? 
Yes. There was nothing that I seen. 


Did he appear to have any bruises or anything on him? 
No, sir. 


Did he appear to be favoring any part of his body? 
No, sir. 
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So you got him in the HMMWV, what happens next? 

He drove to the area he said the rifle was at. We get 
out of the HMMWV, he was still in the HMMWV. We kept 
him there, inside the HMMWV, and people were there, and 
he pointed one person out that came out and had his 
name, which I don't recall at this time. And we went in 
and raided that house. Those two brothers were in 
there, I told them I want the rifle, and he kept on 
hesitating. Eventually, he complied and said the rifle 
was in the small river bank that was in the back of the 
woods in this wooded area. So we got him and he get's 
ey) sees 


And this is who? 
One of the brothers that he sold the rifle to. 


Okay. So you get the rifle. What happens next? 

We get the rifle, we feel that we need to take the two 
brothers also to talk to them at Whitehorse, so at this 
point, all three individuals got transporting to 
Whitehorse. We took (b)(6) ‘out of our HMMWV and we 
handed him over to the guys from 2/25 81's and we told, 
we wrote out each and everybody's name. 


Was this at the detention facility, is that what you're 
talking about? 

This is an earlier point, when we had already retrieved 
the rifle. Actually, we did that, we drove to the 
Iragi's house, which helped us find them. It was on the 
way. 


Is this the guy who drove the ambulance? 

Yes, sir. And as far as that, we stopped at his house, 
it was on the way to Nasariyah. We separated them, and 
just wrote their names out. We took the weapon 

507th M16, and they were supposed to transport them to 
Whitehorse, which they did. 


Now, so that's the last time you saw (b)(6) was 
right there -- again, before he was processed into 
Whitehorse, was that the last time you saw him? 

No, sir. 


Up to that point, if he had even -~- had you seen him 
struck, kicked, hit, or punched by anybody? 
No, sir. 
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He still appeared healthy to you? 
yes, sir. 


As far as -- he was nervous. You could tell. 
He was like breathing heavy, that's about it. He was 
sweating. As far as health, he appeared -- 


Did he appear to be suffering from any ailments? 

Like I said, he was breathing heavy and sweating, but 
other than that, it was hot out, who wasn't at that 
point. 


All right. So we're up to that point in time, we go to 
the individual's house, what happens next? 

We ended up going straight back to Nasariyah, back to 
the museum. We lived in the back of the museum, and the 
people they -- I guess 2/25 transported the prisoners to 
Whitehorse, and we went back, brought back the weapon. 


Brought back the weapon? 
The M16. 


To where? 


The area where we stayed. It was a little house in the 
back of the museum. 


Okay. 


And the next day, we got up and went to go interrogate 
him. 


What time of day was this? 
The next day? 


Right. 
I can't recall exactly what time. 


All right. Well, talk to me about the interrogation as 


far as how it WaS (b)(6) was brought to wherever you 
were? 


As far as what happened that day with interrogation? 


Right. 

We got there. We stayed with him for maybe over an 
hour, I think. He seemed tired, a little more tired 
because he probably stayed up all night. I gave him 
water. 


Did he drink the water? 
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Yes, sir. He drank the water. And then we just talked 
to him and he seemed very fatigued. 


Okay. What do you mean by "very fatigued"? 
Just very tired. Just tired. Like somebody's dozing 
off on you. Just tired. 


Did it appear to that he was favoring any part of his 
body at that time? 
No. Not that I know of. 


Was he having any difficulty speaking? 
No. Not really. Not difficulty. I mean, he got the 
words out. Like I said, he was very fatigued. 


How about any trouble breathing? 

Again, he could have been fatigued. I asked him how 
he -- he just wanted to go back home. He really didn't 
say anything. 


But as far as his breathing, do you notice anything 
there? 
No, sir. 


During that interroqation, did you see anybody strike, 
punch, KCK; hit 6) b? 
No, Sir. 


Once the interrogation ended, what was supposed to 
happen with @)@) 

He wanted to keep taiking. He wanted to just keep 
telling us things. We decide to end it and come back 
the next day. It was one of our interrogation tactics. 
Let them, you know, think about it, and we'll come back 
the next day. We'll get him. And that was basically 
it. We came back the next day and -- 


Well, when you came back the next day, what happened? 
We were told he died of a heart attack. 


Well, when you -- I mean, the detention facility was 
supposed to be a temporary facility. Right? 

This is what we were told. It wasn't supposed to be a 
permanent -- 


Permanent detainees were supposed to go to Talil. 
Right? 
That's -- I mean, after we deem necessary that these 
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guys are going to be permanent, yes, they should go to 
Talil, and then from Talil wherever. 


O. Well, when you were going to come back and speak to him, 
again, if it's classified, stop me, but this question, 
when you were questioning him, did it seem like he was a 
source of Intelligence at that time? 

A. Yes, sir. 

Q.- So what was the plan with him in order to get the 
information that you need out of him? 

CC(MR. HIGGINS]: Objection. Relevance. 

WIT: Well, we didn't have -- the next day, we were doing 
something that day that was very important. So I mean, 
we had so many things going on at one time. The next 
day when we came, we didn't discuss it what would 
happened because he was gone and it ended there. 

Did you actually drive out to the detention facility in 
order to find out if he was dead? 

A. We thought he was alive. We were there and we were 
expecting, like, we walked in, we're here to fOr wy @6) 

(b)(6) and they were like, he died. 

©: What time of day was this? 

A. This was again in the morning time, sir. 

oO. Had you discussed what the plan was, what to do with him 
after this subsequent interrogation? 

A. It happened so fast, sir. I mean, like I said, we were 
preoccupied with something else, and that's why we had a 
rush that same day. And the next day, we were planning 
to get the rest of the information. And at that point, 
we would have discussed what we needed to discuss, but 
when we got there, it was like a closed case. There was 
nothing else to discuss. 

Is it classified information as to what exactly -- what 
kind of Intelligence he was supposed to provide? 

A. I believe so, sir. 
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Q. Okay. During your time working with HET, did you ever 
observe when a prisoner was dropped off at the detention 
facility of Whitehorse, ever a prisoner being struck, 
hit, or kicked by a guard? 

A. No, sir. There was an incident when we discussed -- 
when we were talking to the prosecution at a point when 
we were in Kuwait, Camp Commando, about a situation 
where a prisoner has a razor in his mouth. That was the 
only time that I could say the minimum amount of force 
needed to get the razor out. Just screamed at him and 
told him to smack it out of his mouth. He had a razor 
and I witnessed this. A razor right in his mouth. 
That's the only time that was justified. 


QO. Did you -- did you have any dealings with this sheik 
that was captured and delivered to Camp Whitehorse, 
roughly around the same time? 

A. There was a lot of sheiks. 


GC: Okay. That's all I have. 
CROSS-EXAMINATION 
Questions by the civilian counsel (Mr. Higgins): 


Before you became a member of HET, did you get 
any training? 
No, sir. 


So you just kind of became one of the team members 
because of language skills? 
Yes, Sir. 


Did HET members ever discuss with you techniques they 
used in interrogation? 
Yes, Sir. 


Did they ever discuss what you trained and perceived in 
an interrogation? 
Training? 


Yeah. Did they tell you about techniques, and did they 
tell you where you learned them? 

Yes, Sir. Its's not classified information. It's just 
rules. I was actually talking with HET over here, they 
wanted me to join up with them, but it's not classified. 
It's Monterey's Language school for Intel. 
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What other types of things do they do in interrogation? 
Just interrogation tactics, soft approach. I mean, 1t 
was just -- 


So you say soft approach, what's soft approach? 
Just acting professional. Being the nice guy. Make 
everything work, like good cop, bad cop. 


And the Hyde approach? 
Well, it's just a little more yelling. 


Was there any threatening? 
No threatening. 


What type of things would be yelled? 

Tell us why -- example, if we caught somebody with a 
weapon, they had weapons or, why did you have the 
weapons, you had the weapons to, what was your 
intention, you know. To get -- to see what they would 
say. 


What other things would they do? What other 
interrogation techniques would they use? 

That's basically it. It's basically the wait-out 
period. Wait until they want to talk. 


When you went in to see (6)6) 
offer him water besides you? 
I'm sure the EPW camp -- 


, Gid anybody else 


I'm sorry. It's a bad auestion. Who was with you when 
you were trying to get (6) and.-~= 
Sergeant (b)(6) 


Did either (b)(6) or (b)(6) offer him water? 

Yes. We all did. I think Mo actually is the one that 
poured the water in the cup, and put the cup to his 
mouth to drink. 


Did he refuse water from Sergeant ()(6) [sic]? 


No. Wait a minute. I'm not sure. There's a couple of 
Listances: == 


Sergeant (6) 
Yes, sir. 
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You're not sure whether he refused it from (6) 

He might have done that. I don't know why he got pissed 
off at -- well not pissed off, but he got irritated. I 
mean, he might have. I mean, something clicked when you 
said that, so I'm not sure. 


Did he just start talking with the questions, was there 
ever any need to use the hard approach with him? 
He started hesitating a couple of times. 


How was that hesitation overcome? 
He eventually, I talked to him. I went out and talked 
to him by myself. 


Tried the soft approach again. 
Yes, sir. 


Was it assigned you would do the soft approach before 
you went and talked to him? 

The approaches -- the way you describe it, it wasn't 
like, now, we're going to do the soft approach or the 
hard approach, it carries out depending on the 
Situation. 


If the situation is influx? 
Yes.- 


Well, you testified that he actually started talking so 
much that you stopped him? 

He was talking. He wanted to talk more before, but we 
only wanted it at that. 


What prompted that talking? The soft approach that you 
did work? 

Because we told him we were leaving, and we wanted a 
certain information from him, and he was like, just wait 
a minute we'll be back tomorrow. 


Did any indication during the interrogation that he 
spoke English? 

I mean, Iragi's, a couple of them did speak a couple of 
words here and there in English, not enough for us to 
understand. Some of them, yes, actually they were very 
good with the English language. 


Were Iragi's that you've taken prisoner that you found 


out spoke more English than regular? 
Yes. 
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Was that pretty common? 
Yeah, that was common actually. 


Okay. At this point, I don't want to get the lance 
corporal into any trouble, but I am going to put an 
objection on there without being able to ask 

any guestions as to -- well, let me get the right 
question. Do you believe that the conversations you had 
with him in the interrogation are classified? 

I don't want to put the situation up to that, I don't 
see how the conversations are relevant as far as -- 


Underneath, they are kind of brought up so -- 

With the HET Team, like disclosure agreements with this 
HET Team now, but it’s just -- I don't know, it didn't 
really matter. It was nothing that was really big. The 
rest of the guys. 


And he was giving up their names? 
Hopefully, we were trying. 


Were you getting names from him? 
Yeah. 


Did he confess to his involvement? 
In the 507th? 


The 507th? 
In a way he did. In away, he claims his presence was 
there, but he didn't actually kill anybody. It was -- 
we were trying get around that, but he was there. And 
he did -- 


Did he talk about -- 

The stories almost between Iragi's and his story came 
together except him not doing anything, not killing 
them. 


Did the sexual abuse of anyone come up? Was he involved 
in sexual abuse of any of the members of the 507th? 
Then, again that did come up, yeah. He was suspected as 
one person. 


In your conversations with him, did he admit to that? 
Admitted to that? No. He didn't, but he's most likely 
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And -- 
Okay. 


He admitted to being present at the 507th, did he admit 
to any other wrong-doing? 
As par of -- 


I understand -- 

He admitted he was part of Baath Party. So that he knew 
we knew, so he came out with that time, he was just 
denying on the attacks that he had been on the members 
of the 507th that's what he was denying. He was 
denying. He's admitting being there, but he's denying 
the fact that he took part in killing Americans. 


Are you aware of any HET members physically striking 
someone they're interrogating? 
Never. 


Did you ever see anything in your involvement with HET 
that gave you concern about the treatment? 
No; Sars 


Of the three of you, who was in charge? You? (b)(6) 

i would have to say the highest ranking, but at that 
situation, it was basically most, Sergeant (b)@6) Le 
was ~- it was me and him with the Iraqi guy. I mean, 
the way it worked with HET, it wasn't because of rank. 
We were on a first name basis, and it was whatever Intel 
any of us can get. so we worked together as a team. But 
as far as that, it was supposed to be me and Mo that 
would go. Staff Sergeant (by6) tagged alone because 
we needed an extra gun, and he wasn't doing anything, so 
he came with us. But he even wasn't supposed to be 
there actually. 


Who did you report to? 
We reported to the warrant officer that was in charge. 


Carlisle [ph]? 
No. Carlisle was 15th MEU HET. 


I don't know. 
Well, it hasn't been that long, but Warrant Officer 


(b)(6) 
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Robinson? 
Carlisle was 15th MEU. 


CC[MR. HIGGINS]: That's all the questions I have right now. 


CROSS-EXAMINATION 


Questions by the defense counsel (Capt Folk): 


Oo Yr OO PDP 


I want to touch first on -- you said that -- the 
Intelligence you got about qe) was based on 
interviews with various Iraqi people? 

Yes, essentially. 


And (b)(6) family had a reputation as having blood 
on their hands? 

Les; Sik’. 

Would you agree that it was -- that it was common 
knowledge that this is -- that his family was doing 
something? 

Yes. 

Was that some -- was that known within just the 


community of Nasariyah and the area of Whitehorse or 
would you say based on what you learned, even wider than 
that? 

Well, at that time when we didn't go wider than 
Nasariyah with his family, but I'm sure it was known all 
over. 


But based on what you knew ~- 

It was Nasariyah, Sugasugk, and other places south of 
Nasariyah. We went to Nasariyah, we didn't even ask if 
anybody familiar with that family, but I'm sure they 
are. 


In your opinion, based on Intelligence that you get, is 
it possible that any of the Iragi detainees that were 
held at Camp Whitehorse were aware of Mr. a6) 

status? 

Most definitely. 


Do you think that would carry over to his family's 


reputation? 
Of course. The Iragis wanted him dead as far as you 


ee ft es CN 


DY 


PO P10 


Le) 


oe e 


should have seen the celebration when they found out we 
captured him. They wanted to kill him theirselves but 
they were intimidated by him and his family. 


Do you think when he wept into Camp Whitehorse's 
Detention Facility for the first time that the Iraqis in 
the local area probably had seen him in a position where 
he didn't have any power? 

Yes. 


Were any instructions given to protect (b)6) while 
he was in the Camp Whitehorse detention facility based 
on his hatred of the local populist? 

At that time, I would have to say I don't recall any of 
us because we went straight with the weapon to the 
museum, so I don't recall us giving any word to people 
transporting him. That might have been -- that was the 
fault of us. We should have, but we didn't. 


You should have given instructions to protect him just 
based on -- 

Yes. But I don't recall us doing that. Everything 
happened so fast. 


‘Sure. When you interviewed (6) = 


t-- 

I'm sorry.  (b)(6) 

I would talk to the two brothers. I talked to them 
briefly. 


I want to focus on the man who you identified as Mr. 


(b)(6) When you interviewed him, were you because of 


your language skills kind of the main go-between between 
the -- 
Yes. 


How lona would you say your interview with (b)6) -- 


(b)(6) lasted? 

See, I can't remember. I know it was over an hour. I 
don't remember if it's hours or when -- we did so many 
interrogations. Some of them lasted long -- it happened 


so long ago. It could have been an hour or --~- 
Definitely 60 minutes? 


Definitely. We spent like an hour. It had to be an 
hour over. 
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During those 60 minutes, was he kept in flexycuffs 
restraints, or was he allowed to have free use of his 
hands? 

That again, I do not recall because sometimes just for 
security, we would have him flexycuffed. So I'm not 
sure. 


He definitely wasn't wearing a sandbag? 
Over his head? No. 


Durina that. at least 60 minutes that you interviewed 
(b)(6) were you able to get pretty -- well, were 
you able to observe his physical demeanor? 

Yes, sir. 


Were you able to hear it -- 
In his voice -- 


Yes, his vocal inflection and everything like that? 

Yes, sir. Very fatigued. See, I'm not sure if they 
asked me about -- yeah, he was like, I mean, his breath, 
it could have been because he was tired. I'm not a 
doctor saying he was having complications. 


Was it out of the ordinary, or just noticeable, or was 
it just -- 

Just seemed like a person that would be tired stay up 
all night. He was very tired, and it was hot, so he was 
sweating. 


When you say hot, how hot? 
It was hot in Iraq. I mean, I was sweating also. 


He drank water that you gave him. Correct? 


Yes, Sir. 

And -- 

I can recall Mo, Sergeant (b)(6) poured the water, and 
I gave it to him. So I -- you know what, I think he was 
in cuffs because in order for me to reach over and -- I 


didn't hand him the water. I actually tilted his head 
and -- 


Do you recall whether his cuffs were placed in front of 
his body or behind? 
I can't recall, but we do that for security too. 
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Did (b)(6) seem like he was an arrogant guy? 

Yeah. He cooperated because he was scared, but he 
seemed very -- when we picked him up, very arrogant. He 
wasn't -- he complied with us, he was cooperative, but 
he seemed like the type of guy that was used to 
Situations like that. 


Did his arrogance carry over into the interview you 
conducted with him? 
At the beginning, yes. Then he started talking. 


Did he enter and leave the interview under his own 
power? Was he walking or carried or -- 

Yeah. He walked -- he was walking back and forth by the 
arm, walk him back to the facility. 


When they leave the HET interview, they have the sandbag 
placed back on their heads? 
Sometimes, depending on the prisoner. 


Okay. When (6) ~- OL @@) came in for the 
interview, was there any discussion whether he had an 
opportunity to see a corpsman or to have a medical 
check-up? 

The corpsman seen him -- the corpsman usually see him -- 
I believe he asked, and the corpsman did see him, as far 
as his vital signs and stuff like that. 


Did (6) indicate if he needed to see a corpsman? 
I asked him. I always ask, you know, it was like he was 
all right. 


He didn't indicate he needed to see somebody with 
medical expertise? 
No. Not that I recall. 


If he would have asked you, would you have told the 
guards to -- 

Yes, Sir. There were many situations where we needed 
it. Like, I accidentally one time, one of the zipties, 
a little cut, we got a corpsman. 


So if a detainee said to you based on your question, he 
needed to see a medical person, you would pass it on to 
the guards? 

Yes. 
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When you say he looked tired, looked fatigued, the HET 
teams were interested -- it was beneficial to them to 
have this kind of shock of capture maintained as long as 
possible prior to the interview. Right? 

Yeah. You could say that. 


Keeping a detainee up, keeping -- 
Sleep depravation? 


Sleep depravation. That's one way to kind of maintain 
that shock of capture; isn't it? 
It is. 


And it's not necessarily one that's inappropriate? 
No. 


So it wasn't necessarily surprising that you see this 
guy tired? 
Noy, Not@at.ai bl. 


It was fairly common in certain cases for the HET Team 
members to give directions to the guards to keep the 
guys up so that they would be tired. Right? 

Yes, sir. We need to talk to this guy, so keep him 
awake for us. 


Do you remember if you gave specific instructions to the 
guards at Camp Whitehorse regarding specifically how to 
keep people up or was it just, hey, keep this detainee 
up? 

Sir, it was like it was certain individuals that you say 
keep up. 


Maybe my question wasn't clear, did you ever give 
specific questions about how to keep them up? 
No. 


The guidance was just keep them up? 
Keep them on their feet. 


Did you ever to your recollection prescribe any specific 
time periods that you wanted these Marines to keep these 
detainees awake. 

No. 


So the guidance would be to keep them up on their feet 
kind of thing, but nothing more specific than that? 
No. 
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Okay. You indicated that you knew Sergeant (b)(6) or 
you knew who he was? 

Yeah, he worked with the HET 17 when I joined up with 
them. 


Did you ever have an ability or an opportunity to 
evaluate his ability to speak Arabic? 

He was -- he didn't really know too much.: He knew 
enough to get by, but because of the year that he's been 
out of the Marine Corps, he totally forgot. He 
complained about it the whole time. They called him 
back and it's been years since he used it, so I think 
that's why they attached him to 2/25 because his Arabic 
was kind of shaky. 


Kind of what? 

Shaky. And he probably didn't understand that much. 
Especially with the dialect. The Irag dialect is a 
little different from the clear Arabic that they teach 
you in Monterey. 


Was he in any wav involved with the interrogation or 
interview with ()@6) ? 
No. 


Was he in any way brought into the loop regarding 
Intelligence conducted about MY. (p)6) 
I didn't as far as I know. 


Did you or any member of you HET Team tell Sergeant 
Pittman anv of this Intelligence that you gathered about 
(b)(6) ° 

No. 


Would that be outside of your SOP to tell the guards? 
We'd never do that. 


The rifle that was confiscated, that was found, I guess, 
in this river bed that you discussed, that was not taken 
to Camp Whitehorse until -- wasn't taken to Camp 
Whitehorse until the HET Team returned to interrogate 
‘(b)(6) ? 


yes, Sir. 


The rifle stayed with you all? 
Yes, Sir. Until the Army actually came down to retrieve 
that. 
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Were you ever involved in any kind of professional 
capacity as an interpreter or as a Marine with 
Sergeant (6) 

Always professional. 


Did you ever do any raids with him, did you ever conduct 
any interviews with him. Did you ever have an 
opportunity to watch him do an interview? 

I had an opportunity. He really didn't do 
interrogations, but as far as when you go out in town, 
he did work with us for a little while. He'd speak to 
kids, I seen him speak to Iraqis. 


Did he ever share with you his views on how the 


Camp Whitehorse Guards ran their -- basically ran the 
facility at Camp Whitehorse? 
He said it’s pretty good. As far as everything -- we 


would ask how's the troops, and I mean, he would say 
everything's good. 


He never indicated to you that he thought there was 
Geneva Convention violations? 

No. I was at Whitehorse most of the time. I saw -- 
most of the time it was ran extremely well. I mean, the 
guards didn't complain. Actually, there were guards 
that came back and offered to invite everybody to their 
house for food. 


The guards? 
No. Prisoners. I'm sorry. The prisoners, they would 
invite the guards. I mean, it was run pretty good. 


Did you ever see Sergeant Pittman conduct one of these 
introductory searches of a detainee? 
Yes. 


In your own opinion, how was that conduct? 
It was done very well. Just a search for any weapons. 
It was professional. 


Are you aware of whether any of the detainees at 
Camp Whitehorse were ever interviewed about their 
possible involvement in Mr. m6) death? 

No. Not that I can recall. 


Did: you personally speak to other detainees about his 
death? 
I can't remember, sir. I honestly can’t. 
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Um, last question. It really isn't related to the Iraq 
Situation, but -- and I know you obviously don't know 
exactly what you're going to be doing in August, this 
summer, but -- 

No. 


You're not going to be out of conus? 

Like I said before, I'm with NYPD now, and I graduate in 
July and I just -- I'm just going to be working. I 
might be JTTF. I don't know, who knows. I might be 
patrolling, I might be -- 


You'll be in the United States? 
I will be in the United States. 


[CAPT FOLK]: I don't have any other questions for you. I 


appreciate it. 


Okay. 


CC({MR. HIGGINS]: Major Francis? 


GC: 


No questions. 


CC{[MR. HIGGINS]: TIT have some. 


RECROSS~EXAMINATION 


Questions by the civilian counsel (Mr. Higgins): 


Q.° 
A. 


PO 


You said that you brought the rifle back the next day 
when you interrogated him? 

I believe we brought it to the interrogation. I believe 
that -- to my recollection, I think it was. 


In your recollection, while you were interrogating you 
have the M16? 

No. It's not like we brought it with us, we had it in 
the vehicle to show him the weapon that we retrieved. I 
believe we showed it to him. 


You believe you showed the weapon? 

I think so, yeah. Just show him, this is the weapon 
that the guy that he killed, and tortured as far as 
just == 
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Hard technique? 


Yes. 

Were you wearing a weapon during the interrogation -- or 
carrying a weapon? 

I usually leave my weapon -- we all leave our weapons in 


the vehicles, and the guard are right in front. I mean, 
handguns we could have on us, on our person, but like 
our M16's and the SAW's, we leave in the vehicle. 
Sometimes we would have weapons and that day I don't 
remember carrying. 


If you did -- sometimes you could have been in the 
interrogation room without any weapons? 
Yes. 


And they would be flexycuffed, and it would be three of 
you? 
Yes. 


And other times the three of you would be in there and 
one, but all three of you might have a pistol? 
Yes. 


Would that pistol be displayed in a holster? 
In a holster. 


Would it be something that could be seen? Or under your 
blouse? 

Yeah. I mean, Mo used to have it actually shoulder 
holstered. 


Underneath his blouse? 
No. Over it. Sometimes he'd take off his blouse and 


leave it on. Sometimes it we didn't have weapons on us. 
It depends. 

Do you remember what state of arms? 

Like, it would be hundreds of -- we would get so many 
and I guess -~ I mean, I don't know. 


My next series of questions, I'm going try ask 
delicately. I'm not trying to be offense. 
Yes. 


If I'm off base, let me no. Okay? 
Yes. 
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You grew up speaking Arabic? 
Yes, I did. I grew up in a household where my parents 
both speak Arabic. 


In your work in Iraq, was one of the things that you 
were able to help out with would be cultural knowledge 
as well as language knowledge? 

yes, sir. 


And the reputation you heard about (6) was he was a 
big man? 
Um, hm. 


That was a "yes," lance corporal? You gave me a um, hm. 
That was a "yes"? 


Yes, sir. 

The court reporter can't really take down -- 
Sorry; -Si-1. 

That's all right. That's why we're here. 

by the civilian counsel (Mr. Higgins): 


By big, I mean important? He had some power. 
Yes. 


And people were fearful of him? 
Yes. 


And he was known to carry off that power? In other 
words, he acted with that power. He put people with 
fear? 

Yes. 


He probably would tell people what to do? 
Without a doubt, Sir. 


And that was widely known? 
Yes. 


And you already testified that when he was placed in 
that prison, the detention facility at Whitehorse, that 
would have been the first time the other prisoners had 
seen him without that mantle of power? 

Yes. 
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Q. Is that fair said? 

A. Yes, sir. 

Q. How would an Arabic male that had that power and found 
himself in that position act? Culturally -- it's very 


odd. I'm asking for generality. 


Do you understand? 

Ass Yes. I mean, I was born in Brooklyn, New York. All my 
life I grew up in New York, so as far as them with their 
culture and religion, to the best of my knowledge -- 


It would be best of your knowledge. I'm not trying to 
be insulting at all. 


A. I would say he would -- in a situation like that, 
anything. Unpredictable. 

Q. Okay. Do you think he would try to act defiant. 

A. Definitely? 

Q. Do you think he'd try to preserve that -- 

A. Pride? 

Q. Yes. 

A. Yes. 


CC[MR. HIGGINS]: Okay. Before we let this witness go, I would 
just like to take a recess to confer with co-counsel, my 
client? 

DO: Take a recess. 


The deposition recessed. 


The deposition came back on the record. 


DO: Back on the record. 

CC[MR. HIGGINS]: No further questions. 

DO: Lance corporal, thank you for coming in to testify. I'd 
like to please ask that you not discuss -- I probably 


wont need this admonition with you, but not to discuss 
the nature of your testimony with anyone other than -- 
and I'm saying the nature of the testimony. 


WIT: Yes, sir. 
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DO: With anyone other than the attorney's present here today. 
All right? 

WIT: Yes, sir. 

DO: Thank you very much. You're free to go about your normal 
duties. 

WIT: Thank you, sir. 


The deposition adjourned. 
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AUTHENTICATION OF DEPOSITION 
in the case of 
Major C. A. Paulus and Sergeant G. P. Pittman, U.S. 


Marine Corps, 2d Battalion, 25th Marines, Reserve Unit, Garden 
Grove, New York. 


D. L. APPLEGATE 
Colonel, U.S. Marine Corps Reserve 
Deposition Officer 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY 


) 

IN THE MATTER OF ) 

UNITED STATES ) ORDER TO TESTIFY 
we 19 AUG 2004 

Cc. A. PAULUS ) 

(b)(6) ) 

Major ) 


U.S. Marine Corps } 
Se ee ee oe 


To: Major (b)(6) , U.S. Marine Corps 
Reserve: 
1. As an officer empowered to convene general courts-martial and 


pursuant to Rule for Courts~-Martial 704 and Military Rule of Evidence 
310(c), I hereby order you to testify truthfully if called as a witness 
in the matter of United States v. Major C. A. Paulus, (b)(6 

U.S. Marine Corps. Furthermore, I order you to answer truthfully all 
questions posed to you by investigators or counsel pertaining to 
offenses allegedly committed by the above-named accused. 


2. This order becomes effective only after the trial counsel in the 
above-captioned case has delivered to you a grant of testimonial 
immunity complying with Rule for Courts-Martial 704. 


SVAN 


T. E. DONOVAN 


Major General, U.S. Marine Corps 


Commanding General 
Copy to: 


DC 
TC 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY ) 
IN THE MATTER OF ) 
UNITED STATES ) 

) GRANT OF TESTIMONIAL 
v. ) IMMUNITY 
) 
) 
) 
) 


C. A. PAULUS 
(b)(6) 
Major 


U.S. Marine Corps ) 
Se i ie ee i ce ee ee a a a co co Ome oa a a Oa Ce Ga 


To: Major (py(6) ‘1302, U.S. Marine Corps 
Reserve: 
1. It appears that you are a material witness for the government 


concerning alleged violations of the Uniform Code of Military Justice 
by Major C.A. Paulus, U.S. Marine Corps, specifically: Article 92, 
willful dereliction of duty; Article 93, cruelty and maltreatment; and 
Article 128, assault. 


2. In consideration of your testimony as a witness in the matter 
described in paragraph (1), you are hereby granted immunity from the 
use of your testimony in these matters or other information given by 
you (or any other information directly or indirectly derived from such 
testimony or other information you provide) against you in any criminal 
case, except a prosecution for perjury, giving a false statement, or 
otherwise failing to comply with an order to testify in this matter. 


3. It is understood that this grant of immunity from the use of your 
testimony or other information given by you (including any evidence 
directly or indirectly derived from your testimony or from the other 
information you provide) against you in any criminal case is effective 
only upon the condition that you cooperate fully and answer questions 


truthfully with/of counsel and investigators in the above entitled 
case. 


4. This grant of immunity is made under the authority granted me under 
Rule for Courts-Martial 704, Manual for Courts-Martial, 2002, as a 
General Courts-Martial Convening Authority. 


yar. 


T. E. DONOVAN 
Major General, U.S. Marine Corps 
Commanding General 

Copy to: 

DC 

TC 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
Vv. ) Government Answer to Defense Motion to 
) Compe! Discovery of Intelligence Summaries 
C.A. PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Answer, The government requests that the military judge deny the defense 


request to compel discovery of the Intelligence Summaries. 


2. Summary of Facts. The government agrees with the defense recitation of the facts 


except to modify them as follows: 

(b)(6) was believed to have been involved in the ambush of the U.S. Army 
507" Maintenance Battalion. The ambush was a military maneuver employed to attack 
U.S. Army convoys as they entered Iraq during the time the U.S. began its initial raid into 
Iraq. 
3. Discussion. The government has learned that 2/25 does have intelligence summaries 
regarding (b)(6) These are classified secret. The trial counsel has asked that they be 
forwarded to a local SIPR account where they can be copied and brought via courier to 
the courtroom for the military judge to review in camera to determine their relevance. 
4. Relief Requested. The government requests that the defense motion be denied. 
5. Evidence. The government will provide a copy of the intelligence summaries to be 
reviewed in camera. 


6. Oral Argument. The government does desire oral argument in support of this answer. 
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Date L.F FRANCIS 
Major, USMC 
Trial Counsel 


I certify that on 16 August 2004, I caused a copy of this answer to be served on the 


defense counsel via electronic mail. 


LY FRANCIS 


Major, USMC 
Trial Counsel 
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UNITED STATES MARINE CORPS 
Legal Services Support Section 
1° Force Service Support Group, MarForPac 
Box 555606 
Camp Pendleton, California 92055-5607 


5800 
TC/LJF 
12 Aug 04 
From: Trial Counsel 
To Detailed Defense Counsel 
Sub}: BILL OF PARTICULARS ICO U.S. V. MAJOR C.A. PAULUS 
Ref: (a) DDC itr dtd 10 Aug 04 
1. Pursuant to reference (a), the government is providing this bill of 


particulars. 


2. The first duty that Major Paulus violated was his duty under the Geneva 
Conventions Protocols I, III and IV to protect detainees under his charge 


from violence by ordering the dragging of (b)@) by the neck. Another 
duty Major Paulus violated was his duty under Geneva Conventions Protocol’s 
I, III and IV to ensure b)(6) received medical care sufficient for his 


needs. Lastly, he violated the same duty of care by making him lie naked, 
on the bare ground, in the heat, outside the holding cells, for about 10 
hours while b)6 was ill. All of these violations are encompassed in 
the dereliction of duty charge. 


z. The above information is the most up to date information the government 


has at this time on these charges. If more or different information is 
learned prior to trial the government will provide immediate notice to the 
defense. 

/S/ 

L. J. FRANCIS 

Major 


U.S. Marine Corps 


CERTIFICATE OF SERVICE 


I hereby certify that on 12 August 2004, a copy of this bill of 
particulars was served via electronic mail on the detailed defense counsel 
in the above entitled case. 


/S/ 

L. J. FRANCIS 
Major 

U.S. Marine Corps 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
Vi: ) 
) SYNOPSIS OF EXPECTED TESTIMONY 
C.A. PAULUS ) OF DEFENSE WITNESSES RE: MOTION TO 
(b)(6) ) COMPEL 
Major ) 
U.S. Marine Corps ) 


The defense expects if called the following witnesses would testify as indicated: 


(1) Bonanno. Ted, Capt. USMC, Office of Staff Judge Advocate, Ist Marine 
Division 


It is expected that Capt. Bonanno would testify consist with an e-mail he 
wrote and hereto. Specifically, Capt. Bonanno is expected to testify that 
he was tasked by 1*' Marine Division to put in place an EPW tracking 
system at Camp Whitehorse detention facility. He is further expected to 
testify that such a system should have been put month prior to June 2003. 
Further, he is expected to testify that if the Marines had to “kick the snot 
out of’ and EPW he wanted to know. 


(2) (b)6) ws USMCR, 2/25 Marines 
(b)(6) is expected to testify to that he was assigned to guard the body 
of ] m6) He will testify that he discovered the body 


unguarded in a non-retrigerated morgue. 


(3) (b)6) .. LtCol, USMCR, (b)(6) . 2/25 Marines XO. 


LtCol. (6)(6) _is expected to testify that the 15'" MEU order 2.25 to 
establish the detention facility at Camp Whitehorse with no guidance or 
suggested operating procedure. He will further testify that he requested 
guidance from 15™ MEU on running the detention facility and was denied 
such guidance. Further he is expected to testify that there was no SOP 
regarding medical treatment of guards. He is expected to testify that he 
and Major Paulus spent a considerable amount of time trying to transfer 
custody of the Camp Whitehorse detainees to the Army at Tahil.. 
including an in-person trip to Tahil on June 4. 2003. Lt. Col. @)@) ~~ is 
also expected testify concerning the chain of custody of the body. He will 
testify that the body was not under government control for a period of 
time. Furthermore, LtCol. (b)(6) _. is expected to testify concerning the 


/PPELLATE Exutpre XLVI! 
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improper treatment of the Marines in 2/25 during their interrogations with 
NCIS. Specifically, he will testify concerning the atmosphere established 


Ly. NIMC 
vy INN TO. 

(4) (by) Set., USMCR, 2/25 Marines. 
Sgt. (b)6) is expected to testify that he was assigned as the translator 
for 2/25 on or about 5 Jun 2003. He is expected to testify he was present 
during the alleged dragging incident of ()6) . He is also expected to 


testify concerning his unsuccessful attempts to communicate in Arabic 
with (b)(6) 


(5) (b)(6) LtCol, USMCR, (b)(6) 2/25 Marines CO. 


(b)(6) is the commanding officer of the 2/25. He is expected to 
testify that he was ultimately responsible for the Marines in Camp 
Whitehorse. He is also expected to testify that he never set up any SOP 
regarding medical care of the prisoners. 


(6) (b)(6) ~Maj., UMCR, 2/25 Marines S3. 
(b)6) is expected to testify that he was involved with the discussion 


with 15" MEU concerning the establishment of the Camp Whitehorse 
detention facility. He is expected to testify that the 15" MEU gave no 
guidance in establishing the detention facility. 


APPELLATE EXHIBIT KEV. it 


a_i 


re w 


<< File: NCIS INVESTIGATION BACKGROUND.doc >> 


wecce Original Message----- 
From: Bonanno Capt Ted A 
Sent: Thursday, June 26, 2003 7:59 PM 
To: 2 BN 25 MAR Si 
Subject: Detainee/EPW tracker 


Sir, 


Thanks for your help with this matter. Please let me know who will be handling this 
for 2/25 so | know who to Call if there are any problems. The Div CG wants to know 
where ail of the personne! detained by the 1stMarDiv went and why. He sees this as 
a potential flashpoint issue. There have already been int'l agencies that have raised 
complaints and we have been able to make strong rebuttals due to a solid tracking 
system -we were lucky in those instances. 


What | am trying to put in place should have been done months ago, but! guess it's 
better late than never. | am attaching a spreadsheet example for you to use. In the 
top corners of the columns there are red triangles. {f you put your cursor on them it'll 
show a box that explains what information is needed. 


Some of the important items are: (1) the capturing unit -please provide the company 
or HET team that brought them in; (2) Status -this should be EPW, DP, or Civ; (3) 
Remarks -anything that was unusual or that might lead to a complaint later should be 
noted -If a guy starts a fight and Marines have to kick the snot out of him to get him 
under contro}, please let me know. 


After receiving a report from each battalion every ThursdayNLT 1600, | update the 
mastersheet so the we can address any issues that come our way and know where 
to start looking if someone asks about a guy that was picked up a few months back. 


| appreciate your help with this, | know it's tedious. Once the system is in place it'll be 
very easy to maintain. 


Very respectfully, | am 


Ted A. Bonanno 

Captain USMC 

Office of the Staff Judge Advocate 
4st Marine Division 

Tac 3221-435 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES 


GOVERNMENT ANSWER TO COMPEL 
DISCOVERY RE: LIST OF SAMPLES 

FROM (b)(6) AUTOPSY AND @)@) CIR 
REPORT 


Vv. 


C.A. PAULUS 
(b)(6) 

Major 

U.S. Marine Corps 


re 


Ne Ne Ne ee ee ee 


1. Nature of Motion: The government asks that the defense motion be denied. 


2. Summary of Facts: The trial counsel has requested of Col (b)6) , forensic 


pathologist who performed the autopsy of (p)@) a list of those tissue samples of Mr. 
(bye) body still in the possession of the government. She replied via e-mail that all 
samples have been destroyed. The trial counsel requested of 2d Intel Battalion and G2, | 
MEF for copies of the CIR Report for (b)(6) Both sources indicated the report had 
been destroyed. 

3. Discussion: The government cannot provide the defense that which does not exist. 
As aresult, the government requests the military judge deny the defense motions. 

4. Relief Requested: That the Military judge deny the defense motions. 

5. Evidence: The government will provide documentary evidence on this motion. 


6. Oral Argument: The defense respectfully requests oral ar ent in support of this 


motion. 


CIS 


Major, U.S. Marine Corps 
Trial Counsel 
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I certify that on August 17, 2004, | caused a copy of this motion to be served on the 


defense counsel. 


L&I. FRANCIS 


Francis Maj Leon J 


From: (b)(6) a @us.army.mil 

Sent: Friday, August 13, 2004 6:54 AM 

To: Francis Maj Leon J 

Subject: Re: RE: PAULUS DISCOVERY REQUEST 


Sorry. The containers exploded the the liquified goo went everywhere. I was not 
recoverable. The pelican pac it was leaking from was a biohazard and destroyed 


ietedietad Original Message --~-~ 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Thursday, August 12, 2004 4:46 pm 

Subject: RE: PAULUS DISCOVERY REQUEST 


Maam, 


We had another sesSion of court in Paulus today. The defense 
would like a 
list of those tissue samples that you took from the body of Mr. 


(b)(6) that 


were destroyed. Do you have this or do you know where I can get 
it? Thank 

you. 

V/R 


Maj Francis 


Seta Original Message~----~- 

From: Francis Maj Leon J 

Sent: Wednesdaav Anaquist li, 2004 7:26 
To: "(bye @us.army.mil' 
Subject: RE: PAULUS DISCOVERY REQUEST 


Maam, 


Received the ORB, but not the updated CV. Can you resend the CV 


portion. Il 
need to forward this to the defense since there has been a change. 
Thank 


you and I apologize for the inconvenience. 


V/R 
Maj Francis 


VVVVV VV VV VV VV VV VV VY VV VY VV VV VV VV 


Cv for the Bronze star and sent it to you after I got back. Should 
have come 
up with the updated report (typos fixed). Do you have that? The 


bronze star oP cece YEA 
1 
ge eden one ee ee. 


> From: army.mil 

> (b)(6) y@us.army.mil] 

> Sent: wednesday, August 11, 2004 1:22 

> To: Francis Maj Leon J 

> Subject: Re: PAULUS DISCOVERY REQUEST 

> 

> 

> The tissue was destroyed in the heat. Only thing left was sent to 
> AFIP for 

> toxicology but was so destroyed they did not use or keep it. 

> 

> So much for the integrity of Senior Officers in the military!!! I 
> updated my 

> 

> 

> 

> 
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is listed on the ORB I sent WW. I have also received 3 saci CH: 
awardssince (2 of which are on that ORB). 

The third is an MSM which I just received. I will try to fax you 
copies of 

the BS and MSM. Will bring hard copies with me. Am I going to have 
to prove 

I was promoted to Colonel? 


Discussed the clinical issue with several experience trauma 
surgeons at 

LRMC. My Command would not allow formal consults as they can not 
afford to 

lose them to a trial with all of the casuslaties we haave coming from 
downrange. Informally they concur with my opinions given at the 32 
particularily the probability of respiratory compromise due to 
swelling from 

the hyoid bone (+/- thyroid cartilage) fracture. The contribution 
of the rib 

fractures are still probable but not clear how much. Certainly 
could have 

added to respiratory compromise but not fatal alone. You might 
want to 

consider your own trauma expert as sSupport....... KMI 


SSaSs Original Message ---=-- 


From: Francis Ma} Leon J (b)(6) FSSG.USMC.MIL> 
Date: Tuesday, August 10, 2004 9:40 pm 
Subject: PAULUS DISCOVERY REQUEST 


Maam, 


The defense ico Paulus is requesting a list of those tissue 
samples that 

have been kept from (p)(6) Do you know whether any tissue 
samples were 

kept and if so where they would be and how I can get the list. 


Also, Maam, have you yet changed your CV in regards to receiving 
your bronze 


o> 
> 
> 
> 
> 
> 
> 
> 
> 
> 
> star for valor? Also, in order to avoid a defense angle can you 
> provide me 

> 

> 

> 

d 

> 

> 

> 

> 

> 


a current copy of your CV and fax me a copy of your bronze star 
award. That 


way I can provide these to the defense and avoid this issue 
uring the 
trial. Thank you, Maam. 


V/R 
Maj Francis 


Sees Original Message----- 

From: Francis Maj Leon J 

Sent: Wednesday, August 04, 2004 7:38 
To: i 
co, (6) 

Subject: RE: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


Maam, 


When you arrive I can give you a copy of your Art. 32 testimony 
2 


vy VM NM 
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> review.We can also go back through the photos again to determine 
> which would be 

> best for your testimony. 

> As for the forensic pathologists for the defense, right now they 
> are only 

> consultants, so 1 am unable to speak with them. Only when they 
> are declared 

> witnesses can I speak with them. So 1 really don't know what 

> their opinions 

> maybe. 

> 

> Lastly, do you mean arrive 20 Aug and return 14 Sept? TI have 
cc'd 

> SSgt (b)(6) on this e-mail. He will make sure you are 
informed 

> of all travel 

> and lodging arrangments. I believe you will be authorized a 

> rental car. 

> Thank you, Maam. 

> 

> V/R 

> Maj Francis 

> 

> ----- Original Message----- 


(b)(6) 

Sent: Wednesday, August 04, 2004 0:59 

To: Francis Maj Leon J 

Subject: Re: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


Looks like I am set. It is very difficult to get flights at this 
time of 


year, but I was able to change my tickets - will get there 20 


UL 


and have 

to fly back 14 JUN, early am. Hopefully that will work for you. Any 
recommendations for a hotel in Oceanside with cooking facilities 
and walking 

distance to beach and resturants? I will need a rental car to 


et 


around,to/from airport/trial. 


What are the issues now with this case? Any thing new? Why two 
For.Path. if 

you are not going for homicide. Would be helpful if I could get 
transcriptsof the Art. 32 to refresh my meomory before we 
start....% KMI 


Saari Original Message ----- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 

Date: Monday, August 2, 2004 5:22 pm 

Subject: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 

> Maam, 

> 

> Right now with the current trial dates the cases are back to 
back. 

> Pittman 

> will take at least two weeks, which will run it right into the 
> Paulus case 

> on the 9th. Both Pittman and Paulus will have their own forensic 
> pathologists. We may need you here for those three to four 
weeks, 

> Maam, if 


vvVwWv 
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> 


it can be worked. wy ey 


a> 

>> 

> > My current phone # is (b)(6) Thank you, Maam. 

> oe 

> > V/R 

> > Maj Francis 

bi See eas Oriainal Messaye--7~~— 

> > (b)(6) 

A, tie wel & : ee w “ 

> > Sent: Monday, August 02, 2004 1:52 

> > To: Francis Maj Leon J 

> > Subject: Re: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 
> > 

>> 

> > MAJ Francis, 

> > I suppose the Paulus case is still 9 SEP. If so, these are 
great 

> > dates. One 


Vv 


> week to return home and fly back again. (Jet lag CAN Kill!!!) 
And 

> I don't 

> see the Govt giving me a permissive TDY that week so I can 
isit 


avvvyv 


> > family in 
> > Napa!! Any chance they can schedule the two trials back to back? 
>> 
> > If not, to save the GOVT $, a consideration would be for me to 
> fly 
SS 0. D.C: 
> > after the first trial to help out the AFME at Dover and 
> > additionally learn 
> > their new software which we may be incorporating here into our 
> > system. Then 
> > fly back for the second. The AFME likes the idea but will need 
> to 
> > clear it 
> > though my Command first. 
>> 
> > Please let me know what will work ASAP so I can make 
> arrangements. 
> ST tried 
> > your cell phone on Fri, but looks like you've swithched 
phones. 
Could you 
give me NSN & Comm nhone numbers so we can discuss this. 
Thanks (p)6) riginal Message ----- 


From: trancis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Thursday, July 29, 2004 0:01 am 
Subject: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


Maam, 


> 
> 
> The judge continued the Pittman case until 23 August. As a 
> result, I will 

> 


now need you to arrive 22 August. I will get my clerks to 

e 

the new 

> itinerary and APP DATA to you ASAP. 

> 

> V/R 

> Maj Francis 

> 

> =----- Orinainal Messadqe~---7 

(b)(6) 

> Sent: Tuesday, July 27, 2004 6:15 


- XLVI 
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> > To: Francis Maj} Leon i w 
> 


Subject: Re: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


MMM 


> Resent fax. Please acknowledge receipt or not. Also please 


me 
>» know vie 
> this email address whether this is a qo or not, ASAP. I am 


VW 


» leaving 

> >» tomorrowam for another TDY and don't want to have to rush 
things 

> > expecting to have 


> > to leave for your trial next week. I should be able to be 

> reached 

> > by mv cell 

> > at (b)(6) If it's still a go, will need an 
official 

> > requestingmemo from you promising orders and fund site when 


> get 

> > there (has to be 

> > official or I can fly). Thanks....KMI 

> > 

> > -ee-- Original Message ----- 

> > From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 

> > Date: Tuesday, July 27, 2004 1:02 am 

> > Subject: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 
SS 

> > > Maam, 

SS 

> > > Did not get the fax. Please re-send. I will find out 
> Wednesday 

> > > if the 

> > > judge is going to grant a defense continuance or not. 
S25 

> > > V/R 

> > > Maj Francis 

>>> 

SS po sSeos Original Message----- 

>>> 

> > >(b)6) 

> > > Sent: Monday, July 26, 2004 0:30 

> > > To: Francis Maj Leon J 

> > > Subject: Re: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 
>> > 

Dio 

> > > Just returned again from TDY. Did you get the fax below. 
> this 

> > > case still 

>> > a go? 

>>> 

2S) Sea Original Message ----~- 

> > > From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
> > > Date: Monday, July 12, 2004 4:46 pm 

> > > Subject: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 
>>> 

> > > > Maam, 

>> >> 

>> > > My fax # is (760) 725-4500. Thank you. 

>> >> 

>> > > V/R 

> > > > Maj Francis 

>> >> 

> > DD aes Oriainal Messaqe---7-~- 

6a ye es KEVIN 
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~ > > > > Sent: Tuesday, July 06, 2004 4:49 

> > > > > Tar Francis Mar ean J 

> > > > +(b)(6) 

>> > > > SUDJeCT: Kel Ker Ke: rliimans rauLUs TRIAL DATES 

>> >>> 

>> > > > 

> > » > > I spoke to our SJA, MAJ Frost (ce:G above). He 
recommends 

> 1 

> > > send 

>> > >» > my ORB 

> > > > > which sounds similar to your OOR. I will try to print it 
> out 

> > > and 

>>> > > fax it to 

>>> > > you if you send me your fax POC. I don't have access to 
> the 

> > > > OMPF. 

>> > > > That will 

>> > > > have to come directly from USA PERSCOM. It may take 
a 

> > > > Judge's 

> > > > > order for 

>>> > > that. I'll try to find a PERSCOM POC for you. 

Si a Sh 

> > > > > I reservations for AUG (this is summer in Europe) and 
will 

> make> > > > reservations for the Sept trial..... KMI 

SS SS 3D 

SSS SS sss4 Original Message ----- 

> > > > > From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 

> > > > > Date: Monday, June 21, 2004 4:46 pm 

> > > > > Subject: RE: RE: PITTMAN/PAULUS TRIAL DATES 

>>> >> 

>> > > > > Maam, 

>be SS > 

>> > > > > OMPF stands for official military personnel file. In 
> the 

>> > > USMC, 

> > > > > > HQOMC keeps 

>> > > > > one for every officer. It is an electronic file of 
the 

> > > > officers 

>>> > > > fitreps,training info, awards, ect. OQR stands for 

> > officer 

> > > > > > qualification record. 

> >> > > > In the Deaprtment of Navy every servicemember has a 

> record 

> > > > which 

>> >>> > is kept by 

>>> > > > their local command that lists all past duty stations, 
> > basic 

> > > > service> > contract, ect. 

>>> >>> 

>> > > > > For USMC cases it is standard for defense counsels to 
> ask 

> > > for 

>>> > > > these records 

>>> > > > of witnesses. It can be the subject of impeachment if 
> > there 

> >>> is 

>>> > > > something in 

>>> > > > the record which raises an issue. Typically, military 
> > > judge's 

>>> > > > will order 

> >>> > > these released if the government refuses compliance. jee <a 4l 
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> As for the trial dates, they remain 9 Aug to 27 Aug 


Vv 
WoM« 
V 


» Pittman 
> > > > and 9 Sept 
>> > > to 30 Sept for Paulus. Thank you, Maam. 
Sok Sab 
> > >» V/R 
> > > Major Francis 
5 So SS Original Message----- 
So SS 
s > > >(b)6) 
> > > > Sent: Saturday, June 19, 2004 2:46 
> > > > To: Francis Maj Leon J 
> > > > Cc: james.mcconnon 
> > > > Subject: Re: RE: PITTMAN/PAULUS TRIAL DATES 
> >.> > 
S > SS 
> >> > I take it this means the dates are still firm for 9 
> SEP. 
> > > > I'li go ahead 
> > > > and make plane reservations for the AUG trial. 
S-Di SS 
Ss > > > If the OMPF is what I think it is, not sure if I 
can/should 
> > > > release it 
> > > > without checking with our SJA. To release it I think I 
have 
> to 
> > > go 
> > > > throughPERSCOM channels. I have no idea what the OOR 
> > Sounds 
> > > > like they are 
> > > > trying to impeach your withness!!! I will be on leave 
> starting 
> > > > next week til 
>> > > 6 July. Then I'm off on the Sth for a Fed trial 9-20 
ly. 
> If 
SS 
>> > > don't hear 
> > > > from you before then, will have to take care of this 
> > > documentation 
> > > > when I 
> > > > get back. 
>> >> 
> DUP Sasso Original Message ----~— 
> > > > From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
> > > > Date: Friday, June 18, 2004 7:32 pm 
> > > > Subject: RE: PITTMAN/PAULUS TRIAL DATES 
>> >> 
>> > > > Maam, 
>> > > > 
> > > > > I hope all is well. The defense ico Pittman is 
requesting 
>a 
> > > > copy 
>> > > > of your 
> > > > > OMPF and OQOR. Can you mail a copy of those to me at 


“(b)(6) 


this is my home address. 


vo. 
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> will 

> > > > receive it 

> > > » >» sooner if 

> > > > > you mail it to me directly vice going through our 
horrible 

> > > mail 

> > > > > system here 

> > > > > on base. Thank you. 

ee ee 

> > > > > V/R ; 

> > > > > Maj Francis 

>> >>> 

Sop SoS Sse Original Message---~- 

>>> > > > From: Francis Maj Leon J 

>> >> > > Sent: Monday Maw 17. 2004 7:51 

> > > > > > To: (b)(6) @us.army.mil' 
>>> > > > Subject: PITTMAN/ PAULUS TRIAL DATES 
SAS SS iS 

> > > > > > Good Morning Maam, 

>>> >>> 

> >> > > > The trial dates for the Sgt Pittman GCM is 9 to 27 
> August 

>> 

> > > > The 

>> > > > trial> dates for Maj Paulus GCM is 9 to 30 
ember. 

> > will 


> > > > > probably have you 


>> > > > come out the first week of both trials, although 
a 
> > Paulus’ 
>> > > > trial begins 
>> > > > > on a Wednesday. Once I figure out my order of 
witnesses 
> I 
>> > > will 
>> > > > get back 
>> >> > > to you. For now, though, please do not schedule 
> anything 
> > > for 
>> >> 9 
>.> Dos BS be: 20 
> > > > > > August or 9 to 20 September since I will be 
needing 
> > you 
>>> as 
>> >>a 
> > > > > > witness> > during those time periods. Thank you. 
>> >>>>>> 
> > > > > > > > As a side note, we withdrew the negligent homicide 
> > > charge 
> > > > > > > because of the 
ie uncertainty in the cause of death Of (b)(6) Much 
> > easier 
SF. S- tO 
>> > > > > > prove that the 
>> >> > > > > hyoid bone injury was received via an aggravated 
> > assault 
>> > > > than 
>>> >>> to 
>> >>> > > prove it 
>> >>> > > > caused death. The government's theory of the case 
> > will 
>>> > > > revolve 
>>> > > > > around> maltreatment, meaning regardless of what may 


8 a eM 


tee 


deserved basic 


> > receive.> > > > > > 


7e 
poe 


> > > have 


- 


> > > > caused 


eae 


> > > > death, (0)(6) 


ie et 


treatment whihc he did not 


humane 


> 


2. Bm > 


NN A 


Xevi 
z3 


{ 


- wy ess 


Francis Maj Leon J 


From: (b)(6) 

Sent: Monday, August 16, 2004 2:22 AM 

To: Francis Maj Leon J 

Subject: Re: RE: PAULUS DISCOVERY REQUEST 


(b)(6) 

MAJ Francis, 
Attached are copies of the addendum report - front sheet and final core. So as not to be 
confusing as to which addnedum is which, I changed the date at the topof the front seet 
and by my final signature. The reports dated FEB 04 are the most current. I will bering 
the signed hard copies and fax one to you as well. 


Also, are we still on for the 21st. Plan to drive up there and arrive sometime late am or 
early pm. Will plan on heading directly to you office unless you tell me 
otherwise...... KMI 


ede Original Message -—---~- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Thursday, August 12, 2004 5:53 pm 

Subject: RE: PAULUS DISCOVERY REQUEST 


Maam, I received the CV and award citations. Thank you. 


V/R 
Maj Francis 


(b)(6) 


Sent: Wednesday, August 11, 2004 1:22 
To: Francis Maj Leon J 
Subject: Re: PAULUS DISCOVERY REQUEST 


The tissue was destroyed in the heat. Only thing left was sent to 
AFIP for 


toxicology but was so destroyed they did not use or keep it. 


So much for the integrity of Senior Officers in the military!!! I 
updated my 

CV for the Bronze star and sent it to you after I got back. Should 
have come 

up with the updated report (typos fixed). Do you have that? The 
bronze star 

is listed on the ORB I sent you. I have also received 3 additional 
awardssince (2 of which are on that ORB). 

The third is an MSM which I just received. I will try to fax you 
copies of 

the BS and MSM. Will bring hard copies with me. Am I going to have 
to prove 

I was promoted to Colonel? 


Discussed the clinical issue with several experience trauma 

surgeons at 

LRMC. My Command would not allow formal consults as they can not 
afford to 

lose them to a trial with all of the casuslaties we haave coming from 
downrange. Informally they concur with my opinions given at the 32 
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particularily the probability of respiratory compromise due to 
swelling from 

the hyoid bone (+/- thyroid cartilage) fracture. The contribution 
of the rib 

fractures are still probable but not clear how much. Certainly 
could have 

added to respiratory compromise but not fata] alone. You might 
want to 

consider your own trauma expert as support 


Stet Original Message ----- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Tuesday, August 10, 2004 9:40 pm 

Subject: PAULUS DISCOVERY REQUEST 


Maam, 


The defense ico Paulus is requesting a list of those tissue 
samples that 

have been kept from (b)(6) Do you know whether any tissue 
samples were 

kept and if so where they would be and how I can get the list. 


Also, Maam, have you yet changed your CV in regards to receiving 
your bronze 

star for valor? Also, in order to avoid a defense angle can you 
provide me 

a current copy of your CV and fax me a copy of your bronze star 
award. That 

way I can provide these to the defense and avoid this issue 
uring the : 

trial. Thank you, Maam. 


V/R 
Maj Francis 


VVVVV QV VV VV VV VV VV VV VV 


sf55s Original Message----- 
From: Francis Maj Leon J 


(b)(6) 


Subject: RE: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


Maam, 


When you arrive I can give you a copy of your Art. 32 testimony 


O 


review.We can also go back through the photos again to determine 
which would be 


best for your testimony. 


As for the forensic pathologists for the defense, right now they 
are only 

consultants, so I am unable to speak with them. Only when they 
are declared 

witnesses can I speak with them. So I really don't know what 
their opinions 

maybe. 


Lastly, do you mean arrive 20 Aug and return 14 Sept? I have 


2 ee KOMI 
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> $SqgtPennington on this e-mail. He will make sure you are 
informed 

> of all travel 

> and lodging arrangments. I believe you will be authorized a 

> rental car. 

> Thank you, Maam. 

> 

> V/R 

> Maj Francis 

> 

> seo-- Original Message---~- 

= (b)(6) 

> Sent: Wednesday, August 04, 2004 0:59 

> To: Francis Maj Leon J 

> Subject: Re: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 
> 

> 

> Looks like I am set. It is very difficult to get flights at this 
> time of 

> year, but I was able to change my tickets - will get there 20 
JUL 

> and have 

> to fly back 14 JUN, early am. Hopefully that will work for you. Any 
> recommendations for a hotel in Oceanside with cooking facilities 
> and walking 

> distance to beach and resturants? I will need a rental car to 
get 

> around,to/from airport/trial. 

> 

> What are the issues now with this case? Any thing new? Why two 
> For.Path. if 

> you are not going for homicide. Would be helpful if I could get 
> transcriptsof the Art. 32 to refresh my meomory before we 

> Start .eecs KMI 

> 


----- Original Message -~---- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 

Date: Monday, August 2, 2004 5:22 pm 

Subject: RE: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


> Maam, 

> 

> Right now with the current trial dates the cases are back to 
back. 

> Pittman 

> will take at least two weeks, which will run it right into the 
> Paulus case 
> 


on the 9th. Both Pittman and Paulus will have their own forensic 
> pathologists. We may need you here for those three to four 
weeks, 
> Maam, if 
> it can be worked. 
> 
> My current phone # is (760)725-4276. Thank you, Maam. 
> 
> V/R 
> Maj} Francis 
> 
> ----- Original Message----- 
“ (b)(6) 
> Sent: Monday, August 02, 2004 1:52 


To: Francis Maj Leon J 
Subject: Re: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES _ Xeviel 
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> > MAJ Francis, 

> > I suppose the Paulus case is still 9 SEP. If so, these are 
great 

> > dates. One 

> >» week to return home and fly back again. (Jet lag CAN Kill!!!) 


> And 
I don't 

> > see the Govt giving me a permissive TDY that week so I can 
isit 

> family in 

> Napa!! Any chance they can schedule the two trials back to back? 
> 

> If not, to save the GOVT $, a consideration would be for me to 
fly 

> to D.C. 

after the first trial to help out the AFME at Dover and 
additionally learn 

their new software which we may be incorporating here into our 
system. Then 

fly back for the second. The AFME likes the idea but will need 
e) 

> clear it 

> though my Command first. 

> 

> Please let me know what will work ASAP so I can make 
arrangements. 

> I tried 

> your cell phone on Fri, but looks like you've swithched 
hones. 

> Could you 
give me DSN & Comm phone numbers so we can discuss this. 
Thanks..... KMD S=a5 > Original Message ----- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Thursday, July 29, 2004 0:01 am 
Subject: RE: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 


mVVVVV 
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> expecting to have 
> to leave for your trial next week. I should be able to be 
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> 

> 

> 

> 

> 

> 

> > Maam, 

>> 

> > The judge continued the Pittman case until 23 August. As a 

> > result, I will 

> > now need you to arrive 22 August. I will get my clerks to 
et 

> the new 

> > itinerary and APP DATA to you ASAP. 

>> 

> > V/R 

> > Maj Francis 

>> 

> > weer Oriainal Messaqae----- 

> °(b)(6) 

>: een Ses 4 “ a - 

> > Sent: Tuesday, July 27, 2004 6:15 

> > To: Francis Maj Leon J 

> > Subject: Re: RE: RE: RE: RE: PITTMAN/PAULUS TRIAL DATES 

>> 

>> 

> > Resent fax. Please acknowledge receipt or not. Aliso please 
et 
> > me 
> > > know via 
> > > this email address whether this is a go or not, ASAP. JI am 
> > leaving 
> > > tomorrowam for another TDY and don't want to have to rush 
> things 
>> 
>> 


VVvV VV 
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> 2b > 
>>> > > fax it to 
>> > > > you if you send me your fax POC. I don't have access to 
> the 
> > > > OMPF. 
> > > > > That will 
>> > > > have to come directly from USA PERSCOM. It may take 
a 
> > > » Judge's 
> > > » > order for 
>>> >> that. I'll try to find a PERSCOM POC for you. 
>> >>> 
> > > > > I reservations for AUG (this is summer in Europe) and 
will 
make> > > > reservations for the Sept trial..... KMI 
>> >> 
> > > > eo-+- Original Message ----- 
> > > From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
> > > Date: Monday, June 21, 2004 4:46 pm 
> > > Subject: RE: RE: PITTMAN/PAULUS TRIAL DATES 
>>> 
> > > > Maam, 
>>>> 
> > > > OMPF stands for official military personnel file. In 
he 
> > USMC, 
> > > > HQMC keeps 
> > > > one for every officer. It is an electronic file of 


MhmhVVVVVV VV VV VV VV VV VV VV VV VV VV EVV VV VV VV VY VV VV OV 
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> > officers 

> > > > fitreps,training info, awards, ect. OQR stands for 
officer 

> > > > qualification record. 

> > > > In the Deaprtment of Navy every servicemember has a 


ecord 


> > which 
>> > > is kept by 
> > > > their local command that lists all past duty stations, 


basic 

> > service> > contract, ect. 

> > > > 

> > > > For USMC cases it is standard for defense counsels to 
k 

> for 

> > > > these records 

> > > > of witnesses. It can be the subject of impeachment if 
there 

>> is 

> > > > something in 

> > > > the record which raises an issue. Typically, military 
> judge's 

> > > > will order 

> > > > these released if the government refuses compliance. 
>> >> 

> > > > As for the trial dates, they remain 9 Aug to 27 Aug 

> > Pittman 

>> > > and 9 Sept 

> > > > to 30 Sept for Paulus. Thank you, Maam. 

>>>> 

>> > > V/R 

> > > > Major Francis 

>> >> 

>> > BR Sea Original Message----- 

>> >> 

ane ))(:) fen Xeviny 
>> > > Sent: Saturday, June 19, 2004 2:46 
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To: Francis Maj e. J 


> >} 

> > > > Ce: jJames.mcconnon 

> > > > Subject: Re: RE: PITTMAN/PAULUS TRIAL DATES 

>> >> 

> > > > I take it this means the dates are still firm for 9 
SEP. 

> >» > > I'll go ahead 

> > > > and make plane reservations for the AUG trial]. 

>> >> 

> > > > If the OMPF is what I think it is, not sure if I 

can/should 

> > > > release it 

> > > > without checking with our SJA. To release it I think I 

have 

> £0 

> > > go 


> > > > throughPERSCOM channels. I have no idea what the OQR 


> Sounds 

> > > like they are 

> > > trying to impeach your withness!!! I will be on leave 
starting 

> > > next week til 

> > > 6 July. Then I'm off on the 9th for a Fed trial 9-20 


a 
Lanny 


> don't hear 3 

> from you before then, will have to take care of this 
documentation 

> when I 

> get back. 


SSS Original Message ----- 

From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 
Date: Friday, June 18, 2004 7:32 pm 

Subject: RE: PITTMAN/PAULUS TRIAL DATES 


> Maam, 
> 


> I hope all is weli. The defense ico Pittman is 
ing 
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>> 
> > > of your 
> > > OMPF and OOR. Can you mail a copy of those to me at 


a 
& . 
= 
a) 
— 


this is my home address. 


will 

> > > receive it 

> > > > sooner if 

> > > > you mail it to me directly vice going through our 
orrible 


mvVvVVVV 


> system here 
on base. Thank you. 


> 
> 
> V/R 
> Maj Francis 
> 
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i. 
> > > > > > -(b)(6) 
>> >>>> 
SD) Se oe ate ae : 4 
> > >» > > > Subject: PITTMAN/PAULUS TRIAL DATES 
>> bop eS 
> > > > > > Good Morning Maam, 
SSP id: Sad 
> > > > > The trial dates for the Sgt. Pittman GCM is 93 to 27 
August 


2 
> > > > The 

> > > > > trial> dates for Maj Paulus GCM is 9 to 30 
ember. 


> > will 
> > > > > probably have you 
> > > > > > come out the first week of both trials, although 


> > Paulus’ 

> > > > > trial begins 

> > > > > > on a Wednesday. Once I figure out my order of 
witnesses 

Pk 

>> > > will 

>> > > > get back 

>> >>> > to you. For now, though, please do not schedule 
> anything 

> > > for 

>> >> 9 

>> >>> to 20 

>> > > > > August or 9 to 20 September since I will be 

ing 

you 

> as 

>> a 

> > > > witness> > during those time periods. Thank you. 
>> >>>> 

> > > > > > As a side note, we withdrew the negligent homicide 
> charge 

> > > > because of the 

> > > > > uncertainty in the cause of death of (b)(6) Much 
easier 

> to 

> > > > prove that the 

> > > > > hyoid bone injury was received via an aggravated 
assault 

> > than 

> >> to 

> > > > prove it 

> > > > > caused death. The government's theory of the case 


= 
we 

VVVVVV EV VV EVV REV VV VV VV OV VO 
be 


> > > revolve 
> > > > around> maltreatment, meaning regardless of what may 
have 
> > caused 
> >>> death, ()(@) 
> > > > > deserved basic humane treatment whihc he did not 
receive.> > >> >>> 
>> >> > > V/R 
>> > > > > Maj Francis 
>> >>> 
2- > > > 
>> > 
+> 
>> 
> 
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Francis Maj Leon J 


_ From: Dubrule Capt Michael A 
Sent: Tuesday, July 27, 2004 10:56 AM 
To: Francis Mai Leon J 
Subject: (b)(6) 
Sir, 
We have scoured all of our historical documents from OIF in order to find the Counterintelligence Information Report (CIR) 
that refereced (b)(6) We have been unable to find this CIR anywhere. Sorry for the inconvenience. 
VIR 
Capt Dubrule 


cay XQ 
1 zt -%@e 


Francis Maj Leon J 


From: Boick CW0O4 Jeffrey J 

Sent: Wednesday, July 14, 2004 4:22 PM 
To: Francis Maj Leon J 

Ce: Losack Col Mark C: Ertz MSat David J 
Sir, 


| have exhausted all means at my disposal to find the subject report. | have searched through the | MEF Staff Cl files 
concerning Operation Iraqi Freedom (OIF) |. Our files consist of two CDs. One CD contains our Personalities Database 
and the other contains copies of the HET reports. Copies of HET reporting are embedded in a Microsoft Excel 
Spreadsheet. | reviewed HET 17 reporting, particularly concentrating around the 4th of .Juune 2003. Only one CIR was 
listed as "No Reports Found in Records" around the timeframe of the report for (6)(6) However, | was able to 
review this missing report in CENTCOM's Portal database system. it was not tne report in question The next entry for a 
missing report was for 12 June 2004. | also attempted to call up all rennrts written by SSgt (b)(6) in the Portal 
Database, butt anhy han ranorte came tin... none of which were fo (b)(6) | also conuuctea a search of the Portal 
Database for (b)(6) and "HET 15" among other things. In no case was | able to locate a CIR for 


(b)(6) 


| was only able to locate one Interrogation report from HET 17, but as you are aware this was for another EPW and not 
b)(6 Additionally, | tried searching for an Interrogation Report one before and one after the report number referred to 
earlier in the Portal database. Again nothing. 


Finally, | contacted CWOS (b)(6) was with | MEF Staff Cl during 
that time. he remembers hearing that a report was written, and thought they had received it in the CIHOC, but ! am not 
sure if everyone is confusing reports. It is possible that a draft report was written and may not have been disseminated 
above the Bn level. { doubt the report was written as a CIR, but was written as an IR (Interrogation Report). | base this on 
the IR found in the system for an interrogation of the other EPW. 


1 am sorry that | can not be more helpful. 


Semper Fi, 
CWO4 "JJ" Boick 


From: Boick CWO4 Jeffrey J 

Sent: Thursday, July 01, 2004 2:16 PM 
To: Francis Maj Leon J 

Cc: Ertz MSgt David J 


Subject: RE: INFO ON | (by(6) 


Not the same individual. Both the MSgt and | reviewed our records again and we could not locate any reports/photo of 
(b)(6) 


Semper Fi, 
CWO4 "JJ" Boick 


From: Francis Maj Leon J 

Sent: | Thursday, July 01, 2004 11:33 AM 
To: Boick CWO4 Jeffrev J 

Subject: INFO ON 

Importance: High 


(b)(6) EPW# was (hg) - His name was (by6) 


s/f 
Maj Francis 


a KEVIN 
1 Ze: 22 
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HIGGINS, HIGGINS & PAWLAK 
ATTORNEYS AT LAW 


46 Wachusett Street 
Worcester, MA 01609 


Keith T. Higgins Telephone: (508) 798-2288 
Jodi L. Higgins Facsimile: (508) 798-5572 
Donna R. Pawlak 


August 17, 2004 


From: Keith T. Higgins, Civilian Defense Counsel 
To: Commanding General 
Via: Maj. L. Francis, USMCR, Trial Counsel 


Subj: REQUEST FOR PRODUCTION OF WITNESS ICO UNITED STATES V. 
MAJOR CLARKE A. PAULUS, USMC, (b)(6) 


Ref: RCM 702 
Enclosure: 


(1) US Dept of Justice Memorandum Re: Application of Treaties and Laws to 
al Qadea and Taliban Detainees 


(2) US Dept of Justice Memorandum Re: Status of Taliban Forces Under 
Article 4 of the Third Geneva Convention of 1949 


(3) Attorney General of the United States letter dated Febraury1, 2002 to the 
President of the United States 


1. Based on the newly discovered potential evidence of Enclosures (1) to (3) and its 
potentially exculpatory value, the Defense per reference, respectfully requests that the 
following witnesses be produced for the defense in the hearing to be convened in the 
above-subject matter. 


2. The witness requested is: 


¢ Jay S. Bybee, Esq. 
Assistant Attorney General 
Office of the Assistant Attorney General 
Washington, DC 20530 


Relevance: The prosecution has given the Defense notice of its 
intention to call a military law expert regarding the Law of War, Geneva 
Conventions and treatment of EPW’s under said laws. The requested witness 
drafted Enclosures (1) and (2) and is expected to testify as to his knowledge of 
the Geneva Conventions as set forth in Enclosures (1) through (3). This 
evidence is relevant as it will allow the defense to confront the government’s 
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theory of the case and its expert witness testimony. The evidence in 
enclosures (1) through (3) is exculpatory regarding all the charges. 
3. Itis further requested that this witness bring all files, audio or videotapes, notes or 
reports of any kind, regardless of form, that they have in their possession, custody or 
control relating to the subject matter contained in Enclosures (1) through (3). 


Very respectfully, 


Keith T. Higgins 
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Office of the Attornep General 
Mashington, B. G, 20530 


February 1, 2002 


The President 
The White House 
Washington, DC 


Dear Mr. President: 


With your permission, I would like to comment on the National Security Council’s 
discussion concerming the status of Taliban detainees. It is my understanding that the 
determination that al Qaeda and Taliban detainees are not prisoners of war remains firm. 
However, reconsideration is being given to whether the Geneva Convention I on prisoners of 
war applies to the conflict in Afghanistan. 


There are two basic theories supporting the conclusion that Taliban combatants are not 
legally entitled to Geneva Convention protections as prisoners of war: 


1. During relevant times of the combat, Afghanistan was a failed state. As such it was not a 
party to the treaty, and the treaty’s protections do not apply; 


2. During relevant times, Afghanistan was a party to the treaty, but Taliban combatants are 
not entitled to Geneva Convention Il prisoner of war status because they acted as 


unlawful combatants. 


If a determination is made that Afghanistan was a failed state (Option | above) and not a 
party to the treaty, various legal risks of liability, litigation, and criminal prosecution are 
minimized. This is a result of the Supreme Court's opinion in Clark v. Allen providing that when 
a President determines that a treaty does not apply, his determination is fully discretionary and 
will not be reviewed by the federal courts. 


Thus, a Presidential determination against treaty applicability would provide the highest 
assurance that no court would subsequently entertain charges that American military officers, 
intelligence officials, or law enforcement officials violated Geneva Convention rules relating to 
field conduct, detention conduct or interrogation of detainees. The War Crimes Act of 1996 
makes violation of parts of the Geneva Convention a crime in the United States. 


In contrast, if a determination is made under Option 2 that the Geneva Convention applies 
but the Taliban are interpreted to be unlawful combatants not subject to the treaty’s protections, 
Clark v. Allen does not accord American officials the same protection from legal consequences. 
In cases of Presidential interpretation of treaties which are confessed to apply, courts occasionally 
refuse to defer to Presidential interpretation. Perkins v. Elg is an example of such acase. Ifa 


The President 
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court chose to review for itself the facts underlying a Presidential} interpretation that detainees 
were unJawful combatants, it could involve substantial crnminal liability for involved U. S. 


officials. 


We expect substantial and ongoing legal challenges to follow the Presidential resolution 
of these issues. These challenges will be resolved more quickly and easily if they are foreclosed 
from judicial review under the Clark case by a Presidential determination that the Geneva 
Convention Il on prisoners of war does not apply based on the failed state theory outlined as 
Option 1! above. 


In sum, Option 1, a determination that the Geneva Convention does not apply, will 
provide the United States with the highest level of legal certainty available under American law. 


It may be argued that adopting Option 1 would encourage other states to allege that U.S. 
forces are ineligible for Geneva Convention Il protections in future conflicts. From my 
perspective, it would be far more difficult for a nation to argue falsely that America was a “failed 
state” than to argue falsely that American forces had, in some way, forfeited their right to 
protections by becoming unlawful combatants. In fact, the North Vietnamese did exactly that to 
justify mistreatment of our troops in Vietnam. Therefore, it is my view that Option 2, a 
determination that the Geneva Convention II applies to the conflict in Afghanistan and that 
Taliban combatants are not protected because they were unlawful, could well expose our 
personnel to a greater risk of being treated improperly in the event of detention by a foreign 


power. 


Option 1 is a legal option. It does not foreclose policy and operational considerations 
regarding actual treatment of Taliban detainees. Option 2, as described above, is also a legal 
' option, but its legal implications carry higher risk of liability, criminal prosecution, and 
judicially-imposed conditions of detainment -- including mandated release of a detainee. 


Clearly, considerations beyond the legal ones mentioned in this letter will shape and 
perhaps control ultimate decision making in the best interests of the United States of America. 


Sincerely, 


John Ashcroft 
Aftomey General 


( 


U.S. Department of Justice 


| Office of Legal Counsel 


Office of the Assistant Attomey General Washington, D.C. 20530 
February 7, 2002 


Memorandum for Alberto R. Gonzales 
Counsel to the President 


Re: Status of Taliban Forces Under Article 4 of the Third Geneva Convention of 1949 


You have asked for our Office’s views conceming the status of members of the Taliban 
militia under Article 4 of the 1949 Geneva Convention (III) Relative to the Treatment of 
Prisoners of War (“GPW”). Assuming the accuracy of various facts provided to us by the 
Department of Defense (“DoD”), we conclude that the President has reasonable factual grounds 
to determine that no members of the Taliban militia are entitled to prisoner of war (“POW”) 
status under GPW. First, we explain that the Taliban militia cannot meet the requirements of 
Article 4(A)(2), because it fails to satisfy at least three of the four conditions of Jawful combat 
articulated in Article 1 of the Annex to the 1907 Hague Convention (IV) Respecting the Laws 
and Customs of War on Land (“Hague Convention”), which are expressly incorporated into 
Article 4(A)(2). Second, we note that neither Article 4(A)(1) nor Article 4(A)(3) apply to 
militia, and that the four conditions of lawful combat contained in the Hague Convention also 
govern Article 4(A)(1) and (3) determinations in any case. Finally, we explain why there is no 
need to convene a tribunal under Article 5 to determine the status of the Taliban detainees. 


I. 


Article 4(A) of GPW defines the types of persons who, once they have fallen under the 
contro! of the enemy, are entitled to the legal status of POWs. The first three categories are the 
only ones relevant to the Taliban. Under Article 4(A)(1), individuals who are “members of the 
armed forces of a Party to the conflict,” are entitled to POW status upon capture. Article 4(A)(3) 
includes as POWs members of “regular armed forces who profess allegiance to'a government or 
an authority not recognized by the Detaining Power.” 


Article 4(A)(2) includes as POWs members of “other militias” and “volunteer corps,” 
including “organized resistance movements” that belong to a Party to the conflict. In addition, 
members of militias and volunteer corps must “fulfill” four conditions: (a) “being commanded. 
by a person responsible for his subordinates”; (b) “having a fixed distinctive sign recognizable at 
a distance”; (c) “carrying arms openly”; and (d) “conducting their operations in accordance with 
the laws and customs of war.” Those four conditions reflect those required in the 1907 Hague 
Convention IV. See Commentary to the Geneva Convention Relative to the Treatment of 
Prisoners of War 49 (Red Cross 1952) (“Red Cross Commentary”) (“during the 1949 Diplomatic 
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Conference . . . there was unanimous agreement that the categories of persons to whom the 
Convention is applicable must be defined, in harmony with the Hague Regulations”). 


Should “any doubt arise as to whether persons, having committed a belligerent act and 
having fallen into the hands of the enemy,” GPW Article 5 requires that these individuals “enjoy 
the protections of” the Convention until a tnbunal has determined their status. 


Thus, in deciding whether members of the Taliban militia qualify for POW status, the 
President must determine whether they fall within any of these three categories. Under Article I] 
of the Constitution, the President possesses the power to interpret treaties on behalf of the 
Nation. Memorandum for John Bellinger, III, Senior Associate Counsel and Legal Adviser to 
the National Security Council, from John C. Yoo, Deputy Assistant Attorney General and Robert 
J. Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority of the President to 
Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001). This includes, of course, the 
power to apply treaties to the facts of a given situation. Thus, the President may interpret GPW, 
in light of the known facts concerning the operation of Taliban forces during the Afghanistan 
conflict, to find that all of the Taliban forces do not fall within the legal definition of POW. A 
presidential determination of this nature would eliminate any legal “doubt” as to the prisoners’ 
status, as a matter of domestic law, and would therefore obviate the need for article 5 tribunals. 


We believe that, based on the facts provided by the Department of Defense, see Rear 
Admiral L.E. Jacoby, U.S. Navy, J-2, Information Paper, Subject: Background Information on 
Taliban Forces (Feb. 6, 2002), the President has reasonable grounds to conclude that the Taliban, 
as a whole, is not legally entitled to POW status under Articles 4(A)(1) through (3). 


I]. 


As the Taliban have described themselves as a militia, rather than the armed forces of 
Afghanistan, we begin with GPW’s requirements for militia and volunteer corps under Article 
4(A)(2). Based on the facts presented to us by DoD, we believe that the President has the factual 
basis on which to conclude that the Taliban militia, as a group, fails to meet three of the four 
GPW requirements, and hence are not legally entitled to POW status. 


First, there is no organized command structure whereby members of the Taliban militia 
report to a military commander who takes responsibility for the actions of his subordinates. The 
Taliban lacks a permanent, centralized communications infrastructure. Periodically, individuals 
declared themselves to be “commanders” and organized groups of armed men, but these 
“commanders” were more akin to feudal lords than military officers. According to DoD, the 
Taliban militia functioned more as many different armed groups that fought for their own tribal, 
local, or personal interests. 


Moreover, when the armed groups organized, the core of the organization was often al 
Qaeda, a multinational terrorist organization, whose existence was not in any way accountable to 
or dependent upon the sovereign state of Afghanistan. We have previously concluded, as a 
matter of law, that al Qaeda members are not covered by GPW. See Memorandum for Alberto 
R. Gonzales, Counsel to the President and William J. Haynes II, General Counsel of the 
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Department of Defense, from Jay S. Bybee, Assistant Attomey General, Re: Applications of 
Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 22, 2002). After October 7, when the 
United States armed forces began aerial bombing of al Qaeda and Taliban targets in Afghanistan, 
the distinction between Taliban and al Qaeda became even more blurted as al Qaeda assumed the 
lead in organizing the defense. ; 


DoD's facts suggest that to the extent the Taliban militia was organized at all, it consisted 
of a loose array of individuals who had shifting loyalties among various Taliban and al Qaeda 
figures. According to DoD, the Taliban lacked the kind of organization characteristic of the 
military. The fact that at any given time during the conflict the Taliban were organized into 
some structured organization does not answer whether the Taliban leaders were responsible for 
their subordinates within the meaning of GPW. Armed men who can be recruited from other 
units, as DoD states, through defections and bnbery are not subject to a commander who can 
discipline his troops and enforce the laws of war. 


Second, there is no indication that the Taliban militia wore any distinctive uniform or 
other insignia that served as a “fixed distinctive sign recognizable at a distance.” DoD has 
advised us that the Taliban wore the same clothes they wore to perform other daily functions, 
and hence they would have been indistinguishable from civilians. Some have alleged that 
members of the Taliban would wear black turbans, but apparently this was done by coincidence 
rather than design. Indeed, there is no indication that black turbans were systematically wom to 
serve as an identifying feature of the armed group. 


Some of the Taliban militia carried a tribal flag. DoD has stated that there is no 
indication that any individual members of the Taliban wore a distinctive sign or insignia that 
would identify them if they were not carrying or otherwise immediately identified with a tribal! 
flag. Moreover, DoD has not indicated that tribal flags marked only military, as opposed to 
civilian, groups. 


Third, the Taliban militia carried arms openly. This fact, however, is of little significance 
because many people in Afghanistan carry arms openly. Although Taliban forces did not 
generally conceal] their weapons, they also never attempted to distinguish themselves from other 
individuals through the arms they carried or the manner in which they carried them. Thus, the 
Taliban carried their arms openly, as GPW requires military groups to do, but this did not serve 
to distinguish the Taliban from the rest of the population. This fact reinforces the idea that the 
Taliban could neither be distinguished by their uniforms and insignia nor by the arms they 
carried from Afghani civilians. 


Finally, there is no indication that the Taliban militia understood, considered themselves 
bound by, or indeed were even aware of, the Geneva Conventions or any other body of law. 
Indeed, it is fundamental that the Taliban followed their own version of Islamic law and 
regularly engaged in practices that flouted fundamental international legal principles. Taliban 
militia groups have made little attempt to distinguish between combatants and non-combatants 
when engaging in hostilities. They have killed for racial or religious purposes. Furthermore, 
DoD informs us of widespread reports of Taliban massacres of civilians, raping of women, 
pillaging of villages, and various other atrocities that plainly violate the laws of war. 
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Based on the above facts, apparently well known to all persons living in Afghanistan and 
joining the Taliban, we conclude that the President can find that the Taliban militia is 
categorically incapable of meeting the Hague conditions expressly spelled out in Article 4(A)(2) 
of GPW. 


iy. 


One might argue that the Taliban is not a “militia” under Article 4(A)(2), but instead 
constitutes the “armed forces” of Afghanistan. Neither Article 4(A)(1), which grants POW 
status to members of the armed forces of a state party, nor Article 4(A)(3), which grants POW 
status to the armed forces of an unrecognized power, defines the term “armed forces.” Unlike 
the definition of militia in Article 4(A)(2), these two other categories contain no conditions that 
these groups must fulfill to achieve POW status. Moreover, because GPW does not expressly 
incorporate Article 4(A)(2)’s four conditions into either Article 4(A)(1) or (3), some might 
question whether members of regular armed forces need to meet the Hague conditions in order to 
qualify for POW status under GPW. 


We conclude, however, that the four basic conditions that apply to militias must also 
apply, at a minimum, to members of armed forces who would be legally entitled to POW status. 
In other words, an individual cannot be a POW, even if a member of an armed force, unless 
forces also are: (a) “commanded by a person responsible for his subordinates”; (b) “hav[e] a 
fixed distinctive sign recognizable at a distance”; (c) “carry[] arms openly”; and (d) “conduct{] 
their operations in accordance with the laws and customs of war.” Thus, if the President has the 
factual basis to determine that Taliban prisoners are not entitled to POW status under Article 
4(A)(2) as members of a militia, he therefore has the grounds to also find that they are not 
entitled to POW status as members of an armed force under either Article 4(A)(1) or Article 
4(A)(3). 


Article 4(A)’s use of the phrase “armed force,” we believe, incorporated by reference the 
four conditions for militia, which originally derived from the Hague Convention IV. There was 
no need to list the four Hague conditions in Article 4(A)(1) because it was well understood under 
preexisting international Jaw that all armed forces were already required to meet those 
conditions, As would have been understood by the GPW’s drafters, use of the term “armed 
forces” incorporated the four criteria, repeated in the definition of militia, that were first used in 
the Hague Convention IV. 


The view that the definition of an armed force includes the four criteria outlined in Hague 
Convention IV and repeated in GPW is amply supported by commentators. As explained in a 
recently-issued Department of the Army pamphlet, the four Hague conditions are “arguably part 
and parcel of the definition of a regular armed force. It is unreasonable to believe that a member 
of a regular armed force could conduct military operations in civilian clothing, while a member 
of the militia or resistance groups cannot. Should a member of the regular armed forces do so, it 
is likely that he would lose his claim to immunity and be charged as a spy or as an illegal 
combatant.” Major Geoffrey S. Com & Major Michael L. Smidt, “To Be Or Not To Be, That Is 
The Question”: Contemporary Military Operations and the Status of Captured Personnel, 


& 


Department of the Army Pamphlet 27-50-319, 1999-Jun. Army Law. 1, 14 n.127 (1999). One 
scholar has similarly concluded that “‘[u]nder the Hague Convention, a person is a member of the 
armed forces of a state only if he satisfies the [four enumerated] criteria.” Gregory M. Travalio, 
Terrorism, International Law, and the Use of Military Force, 18 Wis. Int’) L.J. 145, 184 n.140 
(2000). See also Michael N. Schmitt, Bellum Americanum: The U.S. View of Twenty-First 
Century War and Its Possible Implications For the Law of Armed Conflict, 19 Mich. J. Int’! L. 
1051, 1078 (1998) (“[U}nder the Regulations annexed to Hague Convention IV, combatants 
were those who were members of the regular armed forces (or formal militia), were commanded 
by a person responsible for their conduct, wore a fixed distinctive emblem (or uniform), carried 
their weapons openly, and conducted operations in accordance with the law of war. The 1949 
Geneva Convention on Prisoners of War extended this status to members of an organized 
resistance movement which otherwise complied with the Hague IV requirements.”). 


Further, it would be utterly illogical to read “armed forces” in Article 4(A)(1) and (3) as 
somehow relieving members of armed forces from the same POW requirements imposed on 
members of a militia. There is no evidence that any of the GPW’s drafters or ratifiers believed 
that members of the regular armed forces ought to be governed by lower standards in their 
conduct of warfare than those applicable to militia and volunteer forces. Otherwise, a sovereign 
could evade the Hague requirements altogether simply by designating all combatants as members 
of the sovereign’s regular armed forces. A sovereign, for example, could evade the status of 
spies as unlawful combatants simply by declaring all spies to be members of the regular armed 
forces, regardless of whether they wore uniforms or not. Further, it would make little sense to 
construe GPW to deny some members of militias or volunteer corps POW protection for failure 
to satisfy the Hague conditions (under Article 4(A)(2)), while conferring such status upon other 
members simply because they have become part of the regular armed forces of a party (under 
Article 4(A)(1)). 


This interpretation of “armed force” in GPW finds direct support in the International 
Committee of the Red Cross, the non-governmental organization primarily responsible for, and 
most closely associated with, the drafting and successful completion of GPW. After the 
Conventions were established, the Committee started work on a Commentary on all of the 
Geneva Conventions. In its discussion of Article 4(A)(3) of GPW, the ICRC construed both 
Article 4(A)(1) and (3) to require al] regular armed forces to satisfy the four Hague IV (and 
Article 4(A)(2)) conditions: 


[t]he expression “members of regular armed forces” denotes armed forces which 
differ from those referred to in sub-paragraph (1) of this paragraph in one respect 
only: the authority to which they profess allegiance is net recognized by the 
adversary as a Party to the conflict. These “regular armed forces” have aij the 
material characteristics and ail the attributes of armed forces in the sense of sub- 
paragraph (1): they wear uniform, they have an organized hierarchy and they 
know and respect the Jaws and customs of war. The delegates to the 1949 
Diplomatic Conference were therefore fully justified in considering that there was 
no need to specify for such armed forces the requirements stated in sub-paragraph 


(2) (a), (b), (c) and (4). 
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Red Cross Commentary at 62-63 (emphasis added). 


Numerous scholars have similarly interpreted GPW as applying the four conditions to 
Article 4(A)(1) and (3) as well as to Article 4(A)(2). As Professor Howard S. Levie, a leading 
expert on the Jaws of war and the Geneva Conventions in particular, has explained in his 
authoritative treatise: 


This enumeration [of the four conditions] does not appear in subparagraph 1, 
dealing with the regular armed forces. This does not mean that mere membership 
in the regular armed forces will automatically entitle an individual who is 
captured to prisoner-of-war status if his activities prior to and at the time of 
capture have not met these requirements. The member of the regular armed 
forces wearing civilian clothes who is captured while in enemy territory engaged 
in an espionage or sabotage mission is entitled to no different treatment than that 
which would be received by a civilian captured under the same circumstances. 
Any other interpretation would be unrealistic as it would mean that the dangers 
inherent m serving as a spy or saboteur could be immunized merely by making 
the individual a member of the armed forces; and that members of the armed 
forces could act in a manner prohibited by other areas of the law of armed conflict 
and escape the penalties therefore, still being entitled to prisoner-of-war status. 


Howard S. Levie, 59 International Law Studies: Prisoners of War in Intemational Armed 
Conflict 36-37 (Naval War College 1977). Oxford Professor Ingrid Detter has similarly 
concluded that, under the 1949 Geneva Conventions, 


to be a combatant, a person would have to be: 


(a) commanded by a person responsible for his subordinates; 

(b) having a fixed distinctive sign recognizable at a distance; 

(c) carrying anns openly; 

(d) conducting their operations in accordance with the laws and customs of 
war. 


The same requirements as apply to irregular forces are presumably also valid 
for members of regular units. However, this is not clearly spelt out: there is no 
textual support for the idea that members of regular armed forces should wear 
uniform. On the other hand, there is ample evidence that this is a rule of law 
which has been applied to a number of situations to ascertain the status of a 
person. Any regular soldier who commits acts pertaining to belligerence in 
civilian clothes loses his privileges and is no longer a lawful combatant. 
‘Unlawful’ combatants may thus be either members of the regular forces or 
members of resistance or guerilla movements who do not fulfil the conditions of 
lawful combatants. 


Ingrid Detter, The Law of War 136-37 (Cambridge 2d ed. 2000). See also Christopher C. 
Bumis, 7he Prisoner of War Status of PLO Fedayeen, 22 N.C. J. Int’) L. & Com. Reg. 943, 987 
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n.308 (1997) (“I am using Article 4A(2)’s four criteria because the armed forces of the 
Palestinian Authority, over 30,000 men under arms organized into roughly ten or more separate 
para-military units, are more characteristic of militia units than the regular armed forces of a 
state. This is because these units are organized as police/security units, not exclusive combat 
units. See Graham Usher, Palestinian Authority, Israeli Rule, The Nation, Feb. 5, 1996, at 15, 
16. Whether the Palestinian Authority’s forces are considered militia or members of the armed 
forces, they still must fulfil] Article 4A(2)’s four criteria.”).! 


Therefore, it is clear that the term “armed force” includes the four conditions first 
identified by Hague Convention IV and expressly applied by GPW to militia groups. In other 
words, in order to be entitled to POW status, a member of an armed force must (a) be 
“commanded by a person responsible for his subordinates”; (b) “hav[e] a fixed distinctive sign 
recognizable at a distance”; (c) “carry[] arms openly”; and (d) “conduct{] their operations in 
accordance with the laws and customs of war.” We believe that the President, based on the facts 
supplied by DoD, has ample grounds upon which to find that members of the Taliban have failed 
to meet three of these four criteria, regardless of whether they are characterized as members of a 
“militia” or of an “armed force.” The President, therefore, may determine that the Taliban, as a 
group, are not entitled to POW status under GPW. 


IV. 


Under Article 5 of GPW, “{sJhould any doubt arise as to whether persons . . . belong to 
any of the categories enumerated in Article 4, such persons shall enjoy the protection of the 
present Convention until such time as their status has been determined by a competent tribunal.” 
As we understand it, DoD in the past has presumed prisoners to be entitled to POW status until a 


' The only federal court we are aware of that has addressed this issue denied Article 4(A)(3) status to defendants 
because they could not satisfy the Hague conditions. In United States v. Buck, 690 F. Supp. 1291 (S.D.N.Y. 1988), 
the defendants claimed that they were entitled to POW status as military officers of the Republic of New A frika, “a 
sovereign nation engaged in a war of liberation against the colonial forces of the United States government.” Jd. at 
1293. That nation, it was contended, included “all people of African ancestry living in the United States.” Jd. at 
1296. The court refused to extend POW status to the defendants. After determining that GPW did not apply at all 
due to the absence of an armed conflict as understood under Article 2, the court alternatively reasoned that the 
defendants could not satisfy any of the requirements of Article 4. See id. at 1298 (stating that, even if GPW applied, 
“it is entirely clear that these defendants would not fall within Article 4, upon which they initially relied”). The 
court first concluded that the defendants failed to meet the four Hague conditions expressly spelled out in Article 
4(A}(2). The court then rejected POW status under Article 4(A)(3) “[flor comparable reasons”: 


Article 4(A}(2) requires that to qualify as prisoners of war, members of ‘organized resistance movements’ 
must fulfill the conditions of command by a person responsible for his subordinates; having a fixed 
distinctive sign recognizable at a distance; carrying arms openly; and conducting their operations in 
accordance with the laws and customs of war. The defendants at bar and their associates cannot pretend to 
have fulfilled those conditions. For comparable reasons, Article 4(3)’s reference to members of ‘regular 
armed forces who profess allegiance to a government or an authority not recognized by the Detaining 
Power’, also relied upon by defendants, does not apply to the circumstances of this case. 


Id, (emphasis added). The court reached this conclusion even though the Hague conditions are not explicitly spelled 
out in Article 4(A)(3). Nothing in the court’s discussion suggests that it would have construed Article 4(A)(1) any 
differently. 
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tnbunal determines otherwise. The presumption and tribunal requirement are triggered, 
however, only if there is “any doubt” as to a prisoner’s Article 4 status, 


Under Article I] of the Constitution, the President possesses the power to interpret treaties 
on behalf of the Nation.?- We conclude, in light of the facts submitted to us by the Department of 
Defense and as discussed in Parts II and III of this memorandum, that the President could 
reasonably interpret GPW in such a manner that none of the Taliban forces fall within the legal 
definition of POWs as defined by Article 4. A presidential determination of this nature would 
eliminate any legal “doubt” as to the prisoners’ status, as a matter of domestic law, and would 
therefore obviate the need for Article 5 tribunals. 


This approach is also consistent with the terms of Article 5. As the International 
Committee of the Red Cross has explained, the “competent tribunal” requirement of Article 5 
applies “to cases of doubt as to whether persons having committed a belligerent act and having 
fallen into the hands of the enemy belong to any of the categories enumerated in Article 4.” Red 
Cross Commentary at 77. Tribunals are thus designed to determine whether a particular set of 
facts falls within one of the Article 4 categories; they are not intended to be used to resolve the 
proper interpretation of those categories. The President, in other words, may use his 
constitutional power to interpret treaties and apply them to the facts, to make the determination 
that the Taliban are unlawful combatants. This would remove any “doubt” concerning whether 
members of the Taliban are entitled to POW status. 


We therefore conclude that there is no need to establish tribunals to determine POW 
status under Article 5. 


Please let us know if we can provide further assistance. 


if. Toy fll 


Jay(S. Byb 
Assistant Attomey General 


? See Memorandum for John Bellinger, III, Senior Associate Counsel and Legal Adviser to the National Security 
Council, from John C. Yoo, Deputy Assistant Attorney Generai and Robert J. Delahunty, Special Counsel, Office of 
Legal Counsel, Re: Authority of the President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001). 
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U.S. Department of Justice 


Office of Legal Counsel 


Office of the Assistant Atiomey General Washington, D.C. 20530 
January 22, 2002 


Memorandum for Alberto R. Gonzales 
Counsel to the President, 
and William J. Haynes [I 
Genera} Counsel of the Department of Defense 


Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees 


You have asked for our Office’s views concerning the effect of international treaties and 
federal Jaws on the treatment of individuals detained by the U.S. Armed Forces during the 
conflict in Afghanistan. In particular, you have asked whether certain treaties forming part of the 
laws of armed conflict apply to the conditions of detention and the procedures for trial of 
members of al Qaeda and the Taliban militia. We conclude that these treaties do not protect 
members of the al Qaeda organization, which as a non-State actor cannot be a party to the 
international agreements governing war. We further conclude that that President has sufficient 
grounds to find that these treaties do not protect members of the Taliban militia. This 
memorandum expresses no view as to whether the President should decide, as a matter of policy, 
that the U.S. Armed Forces should adhere to the standards of conduct in those treaties with 
respect to the treatment of prisoners. 


We believe it most useful to structure the analysis of these questions by focusing on the 
War Crimes Act, 18 U.S.C. § 2441 (Supp. HI 1997) (‘WCA”). The WCA directly incorporates 
several provisions of international treaties governing the laws of war into the federal criminal 
code. Part I of this memorandum describes the WCA and the most relevant treaty that it 
incorporates: the Geneva Convention Relative io the Treatment of Prisoners of War (“Geneva 
ny’). 


Parts I] and Il] of this memorandum discuss why other deviations from the text of 
Geneva III would not present either a violation of the treaty or of the WCA. Part IJ explains that 
al Qaeda detainees cannot claim the protections of Geneva III because the treaty does not apply 
to them. A] Qaeda is merely a violent political movement or organization and not a nation-State. 
As a result, it cannot be a state party to any treaty. Because of the novel nature of this conflict, 
moreover, a conflict with al Qaeda is not properly included in non-intemational forms of armed 


' The four Geneva Conventions for the Protection of Victims of War, dated August 12, 1949, were ratified by the 
United States on July 14, 1955. These are the Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, 6 U.S.T. 3115 (“Geneva Convention I”); the Convemion for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 U.S.T. 3219 
(“Geneva Convention II”); the Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 3517 (“Geneva 
Convention II”); and the Convention Relative to the Protection of Civilian Persons in Time of War, 6 U.S.T. 3317 
(“Geneva Convention IV”). 
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conflict to which some provisions of the Geneva Conventions might apply. Therefore, neither 
the Geneva Conventions nor the WCA regulate the detention of al Qaeda prisoners captured 
during the Afghanistan conflict. 


Part III discusses why the President may decide that Geneva III, as a whole, does not 
protect members of the Taliban militia in the current situation. The President has the 
constitutional authority to temporarily suspend our treaty obligations to Afghanistan under the 
Geneva Conventions. Although he may exercise this aspect of the treaty power at his discretion, 
we outline several grounds upon which he could justify that action here. In particular, he may 
determine that Afghanistan was not a functioning State, and therefore that the Taliban militia 
was not a government, during the period in which the Taliban was engaged in hostilities against 
the United States and its allies. Afghanistan’s status as a failed State is sufficient ground alone 
for the President to suspend Geneva III, and thus to deprive members of the Taliban militia of 
POW status. The President’s constitutional power to suspend performance of our treaty 
obligations with respect to Afghanistan is not restricted by international Jaw. It encompasses the 
power to suspend some treaties but not others, or some but not all obligations under a particular 
treaty. Should the President make such a determination, then Geneva JJ] would not apply to 
Taliban prisoners and any failure to meet that treaty’s requirements would not violate either our 
treaty obligations or the WCA. 


Part IV examines justifications for any departures from Geneva IJ] requirements should 
the President decline to suspend our treaty obligations toward Afghanistan. It explains that 
certain deviations from the text of Geneva IIJ may be permissible, as a matter of domestic law, if 
they fall within certain justifications or legal exceptions, such as those for self-defense or 
infeasibility. Further, Part IV discusses the President’s authority to find, even if Geneva I] were 
to apply, that Taliban members do not qualify as POWs as defined by the treaty. 


In Part V, we address the question whether, in the absence of any Geneva III obligations, 
customary international law requires, as a matter of federal Jaw, that the President provide certain 
standards of treatment for al Qaeda or Taliban prisoners. We conclude that customary 
international law, as a matter of domestic law, does not bind the President, or restrict the actions 
of the United States military, because it does not constitute either federal law made in pursuance 
of the Constitution or a treaty recognized under the Supremacy Clause. 


I, Background and Overview of the War Crimes Act and the Geneva Conventions 


It is our understanding that your Department is considering two basic plans regarding the 
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan 
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base 
at Guantanamo Bay, Cuba (“GTMO”), for the long-term detention of these individuals, who 
have come under our control either through capture by our military or transfer from our allies in 
Afghanistan. At the present moment, your Department has confined these individuals in 
temporary facilities, pending the construction of a more permanent camp at GTMO. While it is 
conceivable that some might argue that these facilities are not fully in keeping with the terms of 
Geneva III, we understand that they meet minimal humanitarian requirements consistent with the 
need to prevent violence and for force protection. We understand that GTMO authorities are 
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providing these individuals with regular food and medical care, and that basic hygiene and 
sanitary standards are being maintained. You have further informed us that your plans for a 
longer-term facility at GTMO are still under development.” 


Second, your Department is developing procedures to implement the President’s Military 
Order of November 13, 2001, which establishes military commissions for the trial of violations 
of the laws of war committed by non-US. citizens.> The question has arisen whether Geneva II] 
would restrict the proposed rules, or even require that only courts-martial be used to try members 
of al Qaeda or the Taliban militia for war cnmes. 


We believe that the WCA provides a useful starting point for our analysis of the 
application of the Geneva Conventions to the treatment of detainees captured in the Afghanistan 
theater of operations.’ Section 2441 of title 18 renders certain acts punishable as “war crimes.” 
The statute’s definition of that term incorporates, by reference, certain treaties or treaty 
provisions relating to the laws of war, including the Geneva Conventions. 


A. Section 2441: An Overview 


Section 2441 of Title 18 lists four categories of war crimes. First, it criminalizes “grave 
breaches” of the Geneva Conventions, which are defined by treaty and will be discussed below. 
Second, it makes illegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the 
Hague Convention IV Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 
2277 (“Hague Convention IV"). Third, it criminalizes violations of what is known as 
“commonarticle 3,” which is a provision common to al! four of the Geneva Conventions. Fourth, 
it criminalizes conduct prohibited by certain other laws of war treaties, once the United States 
joins them. A House Report states that the original legislation ‘carries out the international 
obligations of the United States under the Geneva Conventions of 1949 to provide criminal 
penalties for certain war crimes.” H.R. Rep. No. 104-698, at 1 (1996), reprinted in 1996 
U.S.C.C.A.N. 2166, 2166. Each of those four conventions includes a clause relating to 
legislative implementation and to criminal punishment.° 


? We have discussed in a separate memorandum the federal jurisdiction issues that might arise conceming 
Guantanamo Bay. See Memorandum for William J. Haynes, Il, General Counsel, Department of Defense, from 
Patrick F. Philbin, Deputy Assistant Attorney General and John Yoo, Deputy Assistant Attorney General, Office of 
Legal Counsel, Re: Possible Habeas Jurisdiction over Aliens Held in Guantanamo Bay, Cuba (Dec. 28, 2001). 

3 See generally Memorandum for Alberto R. Gonzales, Counsel to the President, from Patrick F. Philbin, Deputy 
Assistant Attorney General, Office et Legal Counsel, Re: Legality of the Use of Military Commissions to Try 
Terrorisis (Nov. 6, 2001). 

“The rule of lenity requires that the WCA be read so as to ensure that prospective defendants have adequate notice 
of the nature of the acts that the statute condemns. See, e.g., Castillo v. United States, 530 U.S. 120, 131 (2000). In 
those cases in which the application of a treaty incorporated by the WCA is unclear, therefore, the rule of lenity 
requires that the interpretive issue be resolved in the defendant’s favor. 

* That common clause reads as follows: 

The [signatory Nations] undertake to enact any legislation necessary to provide effective penal sanctions 
for persons committing, or ordering to be committed, any of the grave breaches of the present Convention. . 

. Each [signatory nation] shall be under the obligation to search for persons alleged to have committed, or 
to have ordered to be committed, such grave breaches, and shall bring such persons, regardless of their 
nationality, before its own courts. . . . It may also, if it prefers,. . . hand such persons over for trial to 
another (signatory nation], provided such [nation] has made out a prima facie case. 
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In enacting section 2441, Congress sought to fill certain perceived gaps in the coverage 
of federal criminal law. The main gaps were thought to be of two kinds: subject matter 
jurisdiction and personal jurisdiction. First, Congress found that “[t}here are major gaps in the 
prosecutability of individuals under federal criminal law for war crimes committed against 
Americans.”® For example, “the simple killing of a{n American] prisoner of war” was not 
covered by any existing Federal statute.’ Second, Congress found that “{t]he ability to court 
martial members of our armed services who commit war crimes ends when they leave military 
service. [Section 2441] would allow for prosecution even after discharge.”* Congress considered 
it important to fill this gap, not only in the interest of the victims of war crimes, but also of the 
accused. “The Americans prosecuted would have available all the procedural protections of the 
American justice system. These might be lacking if the United States extradited the individuals 
to their victims’ home countries for prosecution.”” Accordingly, section 2441 criminalizes forms 
of conduct in which a U.S. national or a member of the Armed Forces may be either a victim or a 
perpetrator. 


B. Grave Breaches of the Geneva Conventions 


The Geneva Conventions of 1949 remain the agreements to which more States have 
become parties than any other conceming the laws of war. Convention I deals with the treatment 
of wounded and sick in armed forces in the field; Convention II addresses treatment of the 
wounded, sick, and shipwrecked in armed forces at sea; Convention III regulates treatment of 
POWs; Convention IV addresses the treatment of citizens. 


The Geneva Conventions, like treaties generally, structure legal relationships between 
nation-States, not between nation-States and private, transnational or subnational groups or 
organizations. '° Article 2, which is common to all four Geneva Conventions, makes the 


Geneva Convention J, art: 49; Geneva Convention II, art. 50; Geneva Convention II, art. 129; Geneva Convention 
IV, art. 146. 

° H.R. Rep. No. 104-698, at 6, reprinted in 1996 U.S.C.C.A.N. at 2171. 

7 Id. at 5, reprinted in 1996 U.S.C.C.AN. at 2170. In projecting our criminal law extraterritorially in order to 
protect victims who are United States nationals, Congress was apparently relying on the international law principle 
of passive personality. The passive personality principle ““asserts that a state may apply law - particularly criminal 
law - to an act committed outside its territory by a person not its national where the victim of the act was its 
national.”” United States v. Rezaq, 134 F.3d 1121, 1133 (DC. Cir.), cert. denied, 525 U.S. 834 (1998). The 
principle marks recognition of the fact that “each nation has a Jegitimate interest that its nationals and permanent 
inhabitants not be maimed or disabled from self-support,” or otherwise injured. Lauritzen v. Larsen, 345 U.S. $71, 
586 (1953); see also Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306, 309 (1970). 

"HR Rep. No. 104-698, at 7, reprinted in 1996 U.S.C.C.A.N. at 2172. In United States ex rel. Toth v. Quarles, 
350 U.S. 11 (1955), the Supreme Court had held that a former serviceman could not constitutionally be tried before 
a court martia] under the Uniform Code for Military Justice (the “UCM’) for crimes he was alleged to have 
committed while in the armed services. The WCA cured this problem. 

PHR. Rep. No. 104-698, at 7, reprinted in 1996 U.S.C.C.A.N. at 2172. The principle of nationality in intemational 
law recognizes that (as Congress did here) a State may criminalize acts performed extraterritorially by its own 
nationals. See, e.g., Skiriotes v. Florida, 313 US. 69, 73 (1941); Steele v. Bulova Watch Co., 344 U.S. 280, 282 
(1952). 

"See Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 253 (1984) (“A treaty is in the nature of a 
contract between nations.”); The Head Money Cases, 112 U.S. 580, 598 (1884) (“A treaty is primarily a compact 
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application of the Conventions to relations between state parties clear. It states that: “the present 
Convention shall apply to al] cases of declared war or of any other armed conflict which may 
arise between two or more of the High Contracting Parties, even if the state of war is not 
recognized by one of them.”"! Similarly, it states that “[t]he Convention shall also apply to all 
cases of partial or total occupation of the terntory of a High Contracting Party, even if the said 
occupation meets with no armed resistance.” 


As noted above, Section 2441(c)(1) criminalizes “grave breaches” of the Convention. 
Each of the four Geneva Conventions has a similar definition of “grave breaches.” Geneva 
Convention JI] defines a grave breach as: 


wilful killing, torture or inhuman treatment, including biological experiments, 
wilfully causing great suffering or serious injury to body or health, compelling a 
prisoner of war to serve in the forces of the hostile Power, or wilfully depriving a 
prisoner of war of the rights of fair and regular trial prescnbed in this Convention. 


Geneva Convention HI, art. 130. As mentioned before, the Geneva Conventions require the 
High Contracting Parties to enact penal legislation to punish anyone who commits or orders a 
grave breach. See, e.g., id. art. 129. Further, each State party has the obligation to search for and 
bring to justice (either before its courts or by delivering a suspect to another State party) anyone 
who commits a grave breach. No State party is permitted to absolve itself or any other nation of 
liability for committing a grave breach. 


Given the specific definition of “grave breaches,” it bears noting that not all breaches of the 
Geneva Conventions are criminalized under Section 2441. Failure to follow some of the 
reguiations regarding the treatment of POWs, such as difficulty in meeting all of the conditions 
set forth for POW camp conditions, does not constitute a grave breach within the meaning of 
Geneva Convention III, art. 130. Only by causing great suffering or serious bodily injury to 
POWs, killing or torturing them, depriving them of access to a fair trial, or forcing them to serve 
in the Armed Forces, could the United States actually commit a grave breach. 


C. Common Article 3 of the Geneva Conventions 


Section 2441(c)(3) also defines as a war crime conduct that “constitutes a violation of 
common article 3” of the Geneva Conventions. Article 3 is a unique provision that governs the 
conduct of signatories to the Conventions in a particular kind of conflict that is not one between 
High Contracting Parties to the Conventions. Thus, common article 3 may require the United 
States, as a High Contracting Party, to follow certain rules even if other parties to the conflict are 
not parties to the Conventions. On the other hand, article 3 requires State parties to follow only 
certain minimum standards of treatment toward prisoners, civilians, or the sick and wounded — 
standards that are much less onerous and less detailed than those spelled out in the Conventions 
as a whole.'? 


between independent nations.”); United States ex rel. Saroop v. Garcia, 109 F.3d 165, 167 (3d Cir. es 
(‘U1 ]reaties are agreements between nations.”) 

"\ Geneva III art. 2 (emphasis added). 
"2 Common Article 3 reads in relevant part as follows: 


5 -SPELLAT: Fupier XC1Y. 


i 
C C 


Common article 3 complements common article 2. Article 2 applies to cases of declared 
war or of any other armed conflict that may arise between two or more of the High Contracting 
Parties, even if the state of war is not recognized by one of them.'? Common article 3, however, 
covers “armed conflict not of an international character” — a war that does not involve cross- 
border attacks — that occurs within the territory of one of the High Contracting Parties. 


Common article 3’s text provides substantial reason to think that it refers specifically to a 
condition of civil war, or a large-scale armed conflict between a State and an armed movement 
within its own territory. First, the text of the provision refers specifically to an armed conflict 
that a) is not of an international character, and b) occurs in the territory of a state party to the 
Convention. It does not sweep in all armed conflicts, nor does it address a gap left by common 
article 2 for international armed conflicts that involve non-state entities (such as an intemational 
terrorist organization) as parties to the conflict. Further, common article 3 addresses only non- 
international conflicts that occur within the territory of a single state party, again, like a civil war. 
This provision would not reach an armed conflict in which one of the parties operated from 
multiple bases in several different states. Also, the language at the end of article 3 states that 
“(t]he application of the preceding provisions shall not affect the legal status of the Parties to the 
conflict.” This provision was designed to ensure that a state party that observed article 3 during 
a civi] war would not be understood to have granted the “recognition of the insurgents as an 
adverse party.”! 


This interpretation is supported by commentators. One well-known commentary states 
that “a non-international armed conflict is distinct from an international armed conflict because 
of the legal status of the entities opposing each other: the parties to the conflict are not sovereign 
States, but the government of a single State in conflict with one or more armed factions within its 
territory.”'* A legal scholar writing in the same year in which the Conventions were prepared 


In the case of armed conflict not of an international character occurring in the territory of one of the High 
Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following provisions: 

(1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their 
arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shal) in a}] circumstances 
be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, or 
any other simular criteria. . 

To this end, the following acts are and shal] remain prohibited at any time and in any place whatsoever with 
respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutilation, crue} treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal! dignity, in particular humiliating and degrading treatment; 

(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized 
peoples. 

(2) The wounded and sick shall be collected and cared for. . . . 

The application of the preceding provisions shall not affect the legal status of the Parties to the conflict. 

'? Article 2’s reference to a state of war “not recognized” by a belligerent was apparently intended to refer to 
conflicts such as the 1937 war between China and Japan. Both sides denied that a state of war existed. See Joyce A. 
C. Gutteridge, The Geneva Conventions of 1949, 26 Brit. Y.B. Int’) L. 294, 298-99 (1949). 

'* Frits Kalshoven, Constraints on the Waging of War 59 (1987). 

us Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of ]2 August 1949, at 4 4339 
(Yves Sandoz et al. eds., 1987) 
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stated that “a conflict not of an inteational character occurring in the termitory of one of the 
High Contracting Parties . .. must normally mean a civil war.”'® 


Analysis of the background to the adoption of the Geneva Conventions in 1949 confirms 
our understanding of common article 3. It appears that the drafters of the Conventions had in 
mind only the two forms of armed conflict that were regarded as matters of general international 
concer at the time: armed conflict between nation-States (subject to article 2), and large-scale 
civil war within a nation-State (subject to article 3). To understand the context in which the 
Geneva Conventions were drafted, it will be helpful to identify three distinct phases in the 
development of the laws of war. 


First, the traditional laws of war were based on a stark dichotomy between “belligerency” 
and “insurgency.” The category of “belligerency” applied to armed conflicts between sovereign 
States (unless there was recognition of belligerency in a civil war), while the category of 
“insurgency” applied to armed violence breaking out within the territory of a sovereign State.'” 
International law treated the two classes of conflict in different ways. Inter-state wars were 
regulated by a body of intemational legal rules governing both the conduct of hostilities and the 
protection of noncombatants. By contrast, there were very few intemational mles governing 
armed conflict within a state, for states preferred to regard internal strife as rebellion, mutiny and 
treason coming within the purview of national criminal law, which precluded any possible 
intrusion by other States.'®> This was a “clearly sovereignty-oriented” phase of international 
law. 


The second phase began as early as the Spanish Civil War (1936-39) and extended 
through the time of the drafting of the Geneva Conventions until relatively recently. During this 
period, State practice began to apply certain general principles of humanitarian law beyond the 
traditional field of State-to-State conflict to “those internal conflicts that constituted large-scale 
civil wars.”?° In addition to the Spanish Civil War, events in 1947 during the civil war between 
the Communists and the Nationalist regime in China illustrated this new tendency.?’ Common 
article 3, which was prepared during this second phase, was apparently addressed to armed 
conflicts akin to the Chinese and Spanish civil wars. As one commentator has described it, 
article 3 was designed to restrain governments “in the handling of armed violence directed 
against them for the express purpose of secession or at securing a change in the government of a 


if Gutteridge, supra, at 300. 

”” See Joseph H. Beale, Jr., The Recognition of Cuban Belligerency, 9 Harv. L. Rev. 406, 406 n.1 (1896). 

"8 See The Prosecutor y. Dusko Tadic (Jurisdiction of the Tribunal) (Appeals Chamber of the Intemational Criminal 
Tribunal for the Former Yugoslavia 1995) (“Tadic”), 105 1.L.R. 453, 504-05 (E. Lauterpacht & C.J. Greenwood 
eds., 1997), 

? Jd. at 505; see also Gerald Irving Draper, Reflections on Law and Armed Conflicts 107 (1998) (“Before 1949, in 
the absence of recognized belligerency accorded to the elements opposed to the government of a State, the law of 
war... had no application to intemal armed conflicts. ... International law had little or nothing to say as to how the 
armed rebellion was crushed by the government concerned, for such matters fell within the domestic jurisdiction of 
States. Such conflicts were often waged with great lack of restraint and cmelty. Such conduct was a domestic 
matter.”). 

- ® Tadic, 105 1.L.R. at 507, Indeed, the events of the Spanish Civil War, in which “both the republican Government 
(of Spain] and third States refused to recognize the [Nationalist] insurgents as belligerents,” id. at 507, may be 
reflected in common Article 3’s reference to “the legal status of the Parties to the conflict.” 

** See id. at 508. 


cee <u) ae 


C C 


State,” but even after the adoption of the Conventions it remained “uncertain whether [Article 3] 
applied to full-scale civil war.” 


The third phase represents a more complete break than the second with the traditional 
“State-sovereignty-oriented approach” of international law. This approach gives central place to 
individual human rights. As a consequence, it blurs the distinction between international and 
internal armed conflicts. This approach is well illustrated by the decision of the International 
Criminal Tribunal for the Former Yugoslavia in Prosecutor v. Tadic, which appears to take the 
view that common article 3 applies to all armed conflicts of any description other than those 
between state parties, and is not limited to intemal conflicts between a State and an insurgent 
group. In this conception, common article 3 is not just a complement to common article 2; 
rather, it is a catch-all that establishes standards for any and all armed conflicts not included in 
common article 2.7° 


Such an interpretation of common article 3, however, ignores the text and the context in 
which it was ratified by the United States. If the state parties had intended the Conventions to 
apply to all forms of armed conflict, they could have used broader, clearer Janguage. To 
interpret common article 3 by expanding its scope well beyond the meaning bome by its text is 
effectively to amend the Geneva Conventions without the approval of the State parties to the 
agreements. Further, as we have discussed, article 3 was ratified during a period in which the 
traditional, State-centered view of international law was still dominant and was only just 
beginning to give way to a human-rights-based approach. Giving due weight to the state practice 
and doctrinal understanding of the time, the idea of an armed conflict between a nation-State and 
a transnational terrorist organization (or between a nation-State and a failed State harboring and 
supporting a transnational terronst organization) could not have been within the contemplation of 
the drafters of common article 3. Conflicts of these kinds would have been unforeseen and were 
not provided for in the Conventions. Further, it is telling that in order to address this unforeseen 
circumstance, the State parties to the Geneva Conventions did not attempt to distort the terms of 


22 See Draper, Reflections on Law and Armed Conflicts, supra, at 108. 

” Some international law authorities seem to suggest that common Article 3 is better read as applying to all forms of 
non-internatjona) armed conflict. The Commentary on the Additional Protocols of 8 June 1977 to the Geneva 
Conventions of 12 August 1949, supra, after first stating that Article 3 applies when “the government of a single 
State [is} in conflict with one or more armed factions within its territory,” suggests, in a footnote, that an armed 
conflict not of an international character “may also exist in which armed factions fight against each other without 
intervention by the armed forces of the established government.” Jd. 4 4339 atn.2. A still broader interpretation 
appears to be supported by the Janguage of the decision of the International Court of Justice (the “ICJ”) in 
Nicaragua v. United States ~ which the United States refused to acknowledge by withdrawing from the compulsory 
jurisdiction of the IC). Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States), 
(International Court of Justice 1986), 76 1.L.R. 1, 448, 4] 218 (E. Lauterpacht & C.J. Greenwood eds., 1988). The 
ICJ's decision is probably best read to suggest that all “armed conflicts” are either international or non-intemational, 
and that if they are non-international, they are governed by common Article 3. If that is the correct understanding, 
however, the result was merely stated as a conclusion, without taking account either of the precise language of 
Article 3 or of the background to its adoption. Moreover, while it was true that one of the conflicts to which the ICJ 
was addressing itself — “[t}he conflict between the contras’ forces and those of the Government of Nicaragua” — 
“was an armed conflict which is ‘not of an international character,”” id. at 448, ] 219, that conflict was recognizably 
a civil war between a State and an insurgent group, not a conflict between or among violent factions in a territory in 
which the State had collapsed. Thus there is substantial reason to question the logic and scope of the ICI’s 
interpretation of common Article 3, which, in any event, is not binding as a matter of domestic law on the United 
States. 
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, common article 3 to apply it to cases that did not fit within its terms. Instead, they drafted two 
new protocols to adapt the Conventions to the conditions of contemporary hostilities.24 The 
United States has not ratified these protocols, and hence cannot be held to the reading of the 
Geneva Conventions they promote. Thus, the WCA’s prohibition on violations of common 
article 3 would apply only to internal conflicts between a state party and an insurgent group, 
rather than to all forms of armed conflict not covered by common article 2. 


Il. Application of WCA and Associated Treaties to al Oaeda 


We conclude that Geneva III does not apply to the a] Qaeda terrorist organization. 
Therefore, neither the detention nor trial of al Qaeda fighters is subject to Geneva JI] (or the 
WCA). Three reasons, examined in detail below, support this conclusion. First, al Qaeda is not 
a State and thus cannot receive the benefits of a State party to the Conventions. Second, al 
Qaeda members fail to satisfy the eligibility requirements for treatment as POWs under Geneva 
Convention JI]. Third, the nature of the conflict precludes application of common article 3 of the 
Geneva Conventions. 


Geneva IiI does not apply to a non-State actor such as the al Qaeda terrorist 
organization. A] Qaeda is not a State. It is a non-governmental terrorist organization composed 
of members from many nations, with ongoing operations in dozens of nations. Non- 
governmental organizations cannot be parties to any of the international agreements here 
governing the laws of war. Common article 2, which triggers the Geneva Convention provisions 
regulating detention conditions and procedures for trial of POWs, is limited to cases of declared 
war or armed conflict “between two or more of the High Contracting Parties.” Al Qaeda is nota 
High Contracting Party. As a result, the U.S. military’s treatment of al Qaeda members is not 
governed by the bulk of the Geneva Conventions, specifically those provisions concerning 
POWs. Conduct towards captured members of al Qaeda, therefore, also cannot constitute a 
violation of 18 U.S.C. § 2441(c)(1). 


Second, al Qaeda members fail to satisfy the eligibility requirements for treatment as 
POWs under Geneva Convention III, It might be argued that, even though it is not a State party 
to the Geneva Conventions, al Qaeda could be covered by some protections in Geneva 
Convention III. Article 4(A)(2) of Geneva III defines prisoners of war as including not only 
captured members of the armed forces of a High Contracting Party, but also irregular forces such 
as “[mJembers of other militias and members of other volunteer corps, including those of 
organized resistance movements.” Article 4(A)(3) also includes as POWs “[m]embers of regular 
armed forces who profess allegiance to a government or an authority not recognized by the 
Detaining Power.” /d. art. 4(A)(3). It might be claimed that the broad terms of these provisions 
could be stretched to cover al Qaeda. 


This view would be mistaken. Article 4 does not expand the application of the 
Convention beyond the circumstances expressly addressed in common articles 2 and 3. Unless 


24 See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims 
of Internationa] Arméd Conflicts (Protocol J), June 8, 1977, 1125 U.N.T.S. 4; Protocol Additional to the Geneva 
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts 
(Protocol IT), June 8, 1977, 1125 U.N.T.S. 610. 
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there is a conflict subject to article 2, article 4 simply does not apply. If the conflict is one to 
which article 3 applies, then article 4 has no role because article 3 does not trigger application of 
the rest of the provisions of Geneva II]. Rather, article 3 provides an alternative set of standards 
that requires only minimal humanitarian protections. As we have explained, the conflict with al 
Qaeda does not fall within article 2. As a result, article 4 has no application. In other words, 
article 4 cannot be read as an alternative, and a far more expansive, statement of the application 
of the Convention. It merely specifies, where there is a conflict covered by article 2 of the 
Convention, who must be accorded POW status. 


Even if article 4, however, were considered somehow to be jurisdictional as well as 
substantive, captured members of al Qaeda still would not receive the protections accorded to 
POWs. First, al Qaeda is not the “armed forces,” volunteer forces, or militia of a state party that 
is a party to the conflict, as defined in article 4(A)(1). Second, they cannot qualify as volunteer 
force, militia, or organized resistance force under article 4(A)(2). That article requires that 
militia or volunteers fulfill four conditions: command by responsible individuals, wearing 
insignia, carrying arms openly, and obeying the laws of war. Al Qaeda members have clearly 
demonstrated that they will not follow these basic requirements of lawful warfare. They have 
attacked purely civilian targets of no military value; they refused to wear uniform or insignia or 
carry arms openly, but instead hijacked civilian airliners, took hostages, and killed them; and 
they themselves do not obey the Jaws of war concerning the protection of the lives of civilians or 
the means of legitimate combat. As these requirements also apply to any regular armed force 
under other treaties governing the laws of armed conflict,’ al Qaeda members would not qualify 
under article 4(A)(3) either, which provides POW status to captured individuals who are 
members of a “regular armed force” that professes allegiance to a government or authority not 
recognized by the detaining power. Members of a] Qaeda, therefore, would not qualify for POW 
treatment under article 4, even if it were somehow thought that they were participating in a 
conflict covered by common article 2 or if article 4 itself were thought to be jurisdictional in 
nature, 


Third, the nature of the conflict precludes application of common article 3 of the Geneva 
Conventions. As discussed in Part I, the text of common article 3, when read in harmony with 
common article 2, shows that the Geneva Conventions were intended to cover either: a) 
traditional wars between state parties to the Conventions (article 2), b) or non-international civil 
wars (article 3). Our conflict with a] Qaeda does not fit into either category. It is not an 
international war between nation-States because al Qaeda is not a State. Nor is this conflict a 
civil war under article 3, because it is a conflict of “an international character.” Al Qaeda 
operates in many countries and carried out a massive intemational attack on the United States on 
September 11, 2001. Therefore, the military’s treatment of al Qaeda members is not limited 
either by common article 3 or 18 U.S.C. § 2441(c)(3). 


IJ. Application of the Geneva Conventions to the Taliban Militia 


Whether the Geneva Conventions apply to the detention and trial of members of the Taliban 
militia presents a more difficult legal question. Afghanistan has been a party to all four Geneva 
Conventions since September 1956. Some might argue that this requires application of the 


. Hague Convention IV, Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277. 
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Geneva Conventions to the present conflict with respect to the Taliban militia, which would then 
trigger the WCA. Nonetheless, we conclude that the President has more than ample grounds to 
find that our treaty obligations under Geneva II] toward Afghanistan were suspended during the 
period of the conflict. Under Article I] of the Constitution, the President has the unilateral power 
to suspend whole treaties or parts of them at his discretion. In this part, we describe the 
President’s constitutional power and discuss the grounds upon which he can justify the exercise 
of that power. 


There are several grounds which mightthe President could exercise that authority here. 
First, the weight of informed. opinion indicates that, for the period in question, Afghanistan was a 
“failed State” whose territory had been largely held by a violent militia or faction rather than by 
a government. As a failed state, Afghanistan did not have an operating government nor was it 
capable of fulfilling its international obligations. Therefore, the United States could decide to 
partially suspend any obligations that the United States might have under Geneva III] towards the 
Taliban militia. Second, there appears to be developing evidence that the Taliban leadership had 
become closely intertwined with, if not utterly dependent upon, al Qaeda. This would have 
rendered the Taliban more akin to a terrorist organization that used force not to administer a 
government, but for terrorist purposes. The President could decide that no treaty obligations 
were owed to such a force. 


A. Constitutional Authority 


Asticle II of the Constitution makes clear that the President is vested with all of the 
federal executive power, that he “shall be Commander in Chief,” that he shall appoint, with the 
advice and consent of the Senate, and receive, ambassadors, and that he “shall have Power, by 
and with the Advice and Consent of the Senate, to make Treaties.” U.S. Const. art. I, § 2, cl. 2. 
Congress possesses its own specific foreign affairs powers, primarily those of declaring war, 
raising and funding the military, and regulating international commerce. While Article I], 
section 1 of the Constitution grants the President an undefined executive power, Article I, section 
1 limits Congress to “‘fa]ll legislative Powers herein granted” in the rest of Article 1. 


From the very beginnings of the Republic, this constitutional arrangement has been 
understood to grant the President plenary control over the conduct of foreign relations. As 
Secretary of State Thomas Jefferson observed during the first Washington administration: “The 
constitution has divided the powers of government into three branches [and] . . . has declared that 
‘the executive powers shall be vested in the President,’ submitting only special articles of it to a 
negative by the senate.”’® Due to this structure, Jefferson continued, “[tJhe transaction of 
business with foreign nations is Executive altogether. It belongs then to the head of that 
department, except as to such portions of it as are specially submitted to the Senate. Exceptions 
are to be construed strictly.”*’ In defending President Washington’s authority to issue the 
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President's 
foreign affairs powers. According to Hamilton, Article II “ought . .. to be considered as 
intended . . . to specify and regulate the principal articles implied in the definition of Executive 


6 Thomas Jefferson, Opinion on the Powers of the Senate Respecting Diplomatic Appointments (1790), reprinted in 
16 The Papers of Thomas Jefferson 378 (Julian P. Boyd ed., 1961). 
7 Id. at 379. 
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Power; leaving the rest to flow from the general grant of that power.””® As future Chief Justice 
John Marshall famously declared a few years later, “The President is the sole organ of the nation 
in its external relations, and its sole representative with foreign nations. . . . The [executive] 
department . . . is entrusted with the whole foreign intercourse of the nation. . . .”?? 


On the few occasions where it has addressed the question, the Supreme Court has lent its 
approval to the executive branch’s broad powers in the field of foreign affairs. Responsibility for 
the conduct of foreign affairs and for protecting the national security are, as the Supreme Court 
has observed, “‘central Presidential domains.””° The President's constitutional pnmacy flows 
from both his unique position in the constitutional structure and from the specific grants of 
authority in Article IT making the President the Chief Executive of the Nation and the 
Commander in Chief?! Due to the President's constitutionally superior position, the Supreme 
Court has consistently “recognized ‘the generally accepted view that foreign policy [is) the 
province and responsibility of the Executive.”? This foreign affairs power is independent of 
Congress: it is “the very delicate, plenary and exclusive power of the President as sole organ of 
the federal government in the field of intemational relations — a power which does not require as 
a basis for its exercise an act of Congress.”* 


In light of these principles, any unenumerated executive power, especially one relating to 
foreign affairs, must be construed as within the control of the President. Although the 
Constitution does not specifically mention the power to suspend or terminate treaties, these 
authorities have been understood by the courts and long executive branch practice as belonging 
solely to the President. The treaty power is fundamentally an executive power established in 
Article II of the Constitution, and power over treaty matters post-ratification are within the 
President’s plenary authority. As Alexander Hamilton declared during the controversy over the 
Neutrality Proclamation, “though treaties can only be made by the President and Senate, their 
activity may be continued or suspended by the President alone.”** Commentators also have 
supported this view. According to the drafters of the Restatement (Third) of the Foreign — 
Relations Law of the United States, the President has the power either “to suspend or terminate 
an [international] agreement in accordance with its terms,” or “to make the determination that 
would justify the United States in terminating or suspending an agreement because of its 
violation by another party or because of supervening events, and to proceed to terminate or 
suspend the agreement on behalf of the United States.”°> Indeed, the President’s power to 
terminate treaties, which has been accepted by practice and considered opinion of the three 
branches,’° must include the lesser power of temporarily suspending them. We have discussed 
these questions in detail in recent opinions, and we follow their analysis here.*” 


78 Alexander Hamilton, Pacificus No. 1 (1793), reprinted in 15 The Papers of Alexander Hamilton 33, 39 (Harold C. 
Syrett et al. eds., 1969). 

?°'10 Annals of Cong. 613-14 (1800). 

> Harlow v. Fitzgerald, 457 U.S. 800, 812 n.19 (1982). 

* Nixon v. Fitzgerald, 457 U.S. 731, 749-50 (1982). 

* Department of the Navy v. Egan, 484 U.S. 518, 529 (1988) (quoting Haig v. Agee, 453 U.S. 280, 293-94 (198})). 
* United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). 

* Hamilton, Pacificus No, 1, supra, at 42. 

5 Restatement (Third) of the Foreign Relations Law of the United States § 339 (1987). 

** See, e.g, Memorandum for Alberto R. Gonzales, Counsel to the President, from: Jay S. Bybee, Assistant Attomey 
General, Re: Authority of the President to Denounce the ABM Treaty (Dec. 14, 2001); Goldwater v. Carter, 617 
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The courts have often acknowledged the President’s constitutional powers with respect to 
treaties. Thus, it has long been accepted that the President may determine whether a treaty has 
lapsed because a foreign State has gained or lost its independence, or because it has undergone 
other changes in sovereignty.*® Nonperformance of a particular treaty obligation may, in the 
President’s judgment, justify a decision to suspend or terminate the treaty.°? While Presidents 
have unrestricted discretion, as a matter of domestic law, in suspending treaties, they can base 
the exercise of this discretion on several grounds. For example, the President may determine that 

“the conditions essential to [the treaty’s] continued effectiveness no longer pertain.’ 40 He can 
decide to suspend treaty obligations because of a fundamental change i in circumstances, as the 
United States did in 1941 in response to hostilities in Europe.*’ The President may also 
determine that a material breach of a treaty by a foreign government has rendered a treaty not in 
effect as to that government. a 


Exercising this constitutional authority, the President can decide to suspend temporarily 
our obligations under Geneva II toward Afghanistan. Other Presidents have partially suspended 
treaties, and have suspended the obligations of multilateral agreements with regard to one of the 
State parties. “3 The President could also determine that relations under the Geneva Conventions 


F.2d 697, 706-07 (D.C. Cir.) (en banc), vacated and remanded with instructions to dismiss, 444 U.S. 996 (1979); 
Senate Comm. on Foreign Relations, 106" Cong., Treaties and Other International Agreements: The Role of the 
United States Senate 201 (Comm. Print 2001) (prepared by Congressional Research Service, Library of Congress) 
(footnotes omitted) 

>” See Memorandum for John Bellinger, II, Senior Associate Counsel and Legat Adviser to the National Security 
Council, from John C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty, Special Counsel, Office of 
Lega] Counsel, Re: Authority of the President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001); 
see also Memorandum for William Howard Taft, IV, Legal Adviser, Department of State, from John Yoo, Deputy 
Assistant Attomey General, Office of Legal Counsel, Re. President's Constitutional Authority to Withdraw Treaties 
from the Senate (Aug. 24, 2001). 

** See Kennett v. Chambers, 55 U.S. 38, 47-48, 51 (1852); Terlinden v. Ames, 184 U.S. 270, 288 (1902); Saroop v. 
Garcia, 109 F.3d 165, 171 (3d. Cir. 1997) (collecting cases). Alexander Hamilton argued in 1793 that the 
revolution in France had triggered the power (indeed, the duty) of the President to determine whether the pre- 
existing treaty of alliance with the King of France remained in effect. The President's constitutional powers, he said, 
“include[] that of judging, in the case of a Revolution of Government in a foreign Country, whether the new rulers 
are competent organs of the National Will and ought to be recognised or not: And where a treaty antecedently exists 
between the UStates and such nation that right involves the power of giving operation or not to such treaty.” 
Alexander Hamilton, Pacificus No. 1 (1793), reprinted in 1S The Papers of Alexander Hamilton 33, 41 (Harold C. 
Syrett et al. eds 1969). 

** See Taylor v. Morton, 23 F. Cas. 784, 787 (C.C.D. Mass. 1855) (No. 13,799) (Curtis, Circuit Justice), aff'd, 67 
U.S. (2 Black) 481 (1862). 

“° See International Load Line Convention, 40 Op. Atty Gen. 119,124 (1941), Changed conditions have provided a 
basis on which Presidents have suspended treaties in the past. For example, in 1939, President Franklin Roosevelt 
suspended the operation of the London Naval Treaty of 1936. “The war in Europe had caused several contracting 
parties to suspend the treaty, for the obvious reason that it was impossible to limit naval armaments. The notice of 
termination was therefore grounded on changed circumstances.” David Gray Adler, The Constitution and the 
Termination of Treaties 187 (1986). 

“" International Load Line Convention, 40 Op. Att’y Gen. at 123. 

2 See, e.g., Charlton v. Kelly, 229 U.S. 447, 473 (1913); Escobedo v. United States, 623 F.2d 1098, 1106 (Sth Cir.), 
cert. denied, 449 U.S. 1036 (1980). 

“3 In 1986, the United States suspended the performance of its obligations under the Security Treaty (ANZUS Pact), 
T.LA.S. 2493, 3 U.S.T. 3420, entered into force April 29, 1952, as to New Zealand but not as to Australia. See 
Marian Nash (Leich), I Cumulative Digest of United States Practice in International Law 1981-1988, at 1279-81. 


13 » wpe eer ee Seca LAK =. 


C C 


with Afghanistan should be restored once an Afghan government that is willing and able to 
execute the country’s treaty obligations is securely established.“* A decision to regard the 
Geneva Conventions as suspended would not constitute a “denunciation” of the Conventions, for 
which procedures are prescribed in the Conventions.** The President need not regard the 
Conventions as suspended in their entirety, but only in part.*® 


Among the grounds upon which a President may justify his power to suspend treaties is 
the collapse of a treaty partner, in other words the development of a failed state that could not 
fulfill its international obligations and was not under the control of any government. This has 
been implicitly recognized by the Supreme Court. In Clark v. Allen, 331 U.S. 503 (1947), the 
Supreme Court considered whether a 1923 treaty with Germany continued to exist after the 
defeat, occupation and partition of Germany by the victorious World War II Allies. The Court 
rejected the argument that the treaty “must be held to have failed to survive the [Second World 
War], since Germany, as a result of its defeat and the occupation by the Allies, has ceased to 
exist as an independent national or international community.”*” Instead, the Court held that “the 
question whether a state is in a position to perform its treaty obligations is essentially a political 
question. Terlinden v. Ames, 184 U.S. 270, 288 [(1902)]. We find no evidence that the political 
departments have considered the collapse and surrender of Germany as putting an end to such 
provisions of the treaty as survived the outbreak of the war or the obligations of either party in 
respect to them.”*® In Clark, the Court also made clear that the President could consider whether 
Germany was able to perform its intemational obligations in deciding whether to suspend our 
treaty relationship with her. 


Thus, suspension of the Geneva Conventions as to Afghanistan would not affect the United States’ relationships 
under the Conventions with other state parties. 

“* On June 20, 1876, for example, President Grant informed Congress that he was suspending the extradition clause 
of the 1842 “Webster-Ashburton Treaty” with Great Britain, Convention as to Boundaries, Suppression of Slave 
Trade and Extradition, Aug. 9, 1842, U.S.-Gr. Brit., Art 10, 8 Stat. 572, 579. Grant advised Congzess that the release 
of two fugitives whose extradition was sought by the United States amounted to the abrogation or annulment of the 
extradition clause, and that the executive branch in response would take no action to surrender fugitives sought by 
the British Government unless Congress signified that it do so. The clause remained suspended until it was 
reactivated by the British Government’s resumed performance. 

* See, e.g, Geneva Convention Ill, art. 142. The suspension of a treaty is distinct from the denunciation or 
termination of one. Suspension is generally 2 milder measure than termination, often being partial, temporary, or 
contingent upon circumstances that can be altered by the actions of the parties to the treaty. Moreover, at least in the 
United States, suspension of a treaty can be reversed by unilateral executive action, whereas termination, which 
annuls a treaty, and which is therefore more disruptive of international relationships, would require Senate consent 
to a new treaty to be undone. 

“* In general, the partial suspension of the provisions of a treaty (as distinct from both termination and complete 
suspension) is recognized as permissible under international law. Article 60 of the Vienna Convention on treaties 
explicitly permits the suspension of a treaty “in whole or in part.”” “[U}nder both treaty law and non-forcible reprisal 
law as a basis for responsive suspension it is clear that suspension may be only partial and need not suspend or 
terminate an agreement as a whole, in contrast, for example, with treaty withdrawal clauses.” John Norton Moore, 
Enhancing Compliance With International Law: A Neglected Remedy, 39 Va. J. Int’) L. 881, 932 (1999). It should 
be noted, however, that the United States is not a party to the Vienna Convention on treaties, although it has treated 
its rules as Customary intemational law. This issue is explored in greater detail, infra Part III.C. 

“7 331 U.S. at 514. 

487d.: see also id. at 508-09 (President might have “formulated a national policy quite inconsistent with the 
enforcement” of the treaty). 
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Clark demonstrates the Supreme Court’s sanction for the President’s constitutional 
authority to decide the “political question” whether our treaty with Germany was suspended 
because Germany was not in a position to perform its international obligations. Equally here, the 
executive branch could conclude that Afghanistan was not “in a position to perform its treaty 
obligations” because it lacked, at least throughout the Taliban’s ascendancy, a functioning 
central government and other essential attributes of statehood. Based on such facts, the President 
would have the ground to decide that the Nation’s Geneva II] obligations were suspended as to 
Afghanistan. The President could further decide that these obligations are suspended until 
Afghanistan became a functioning state that is in a position to perform its Convention duties. 
The federal courts would not review such political questions, but instead would defer to the 
decision of the President. 


. B. Status as a Failed State 


There are ample grounds for the President to determine that Afghanistan was a failed State, 
and on that basis to suspend performance of our Geneva III obligations towards it.”? Indeed, the 
findings of the State and Defense Departments, of foreign leaders, and of expert opinion support 
the conclusion that Afghanistan under the Taliban was without a functioning central government. 
The collapse of functioning political institutions in Afghanistan is a valid justification for the 
exercise of the President’s authority to suspend our treaty obligations towards that country. 


Such a determination would amount to finding that Afghanistan was a “failed state.” A 
“failed State” is generally characterized by the collapse or near-collapse of State authority. Such 
a collapse is marked by the inability of central authorities to maintain government institutions, 
ensure law and order or engage in normal dealings with other governments, and by the - 
prevalence of violence that destabilizes civil society and the economy. 


An initial approach to the question whether Afghanistan was a failed state is to examine 
some of the traditional indicia of statehood. A State has failed when centralized governmental 
authority has almost completely collapsed, no central authorities are capable of maintaining 
government institutions or ensuring law and order, and violence has destabilized civil society and 


*? We should not be understood to be saying that the President’s basis for suspending the Geneva Conventions as to 
Afghanistan is merely the fact that Afghanistan underwent a change of government in 1996, after the military 
successes of Taliban. The general mule of international law is that treaty relations survive a change of government. 
See, e.g., 2 Marjorie M. Whiteman, Digest of International Law 771-73 (1963); J.L. Brierly, The Law of Nations 
144-45 (6th ed, 1963); Eleanor C. McDowell, Contemporary Practice of the United States Relating to International 
Law, 71 Am. J. Int'l L. 337 (1977). The general rule is that treaties may still be observed even as to State parties, the 
current govemments of which have been unrecognized. See New York Chinese TY Programs v. U.E. Enterprises, 
954 F.2d 847 (2d Cir. 1992); see also Restatement (Third) of the Foreign Relations Law of the United States § 202 
cmts. a, b (1987), 

* It would be mistaken to argue that the concept of a failed State is not legal in nature, and thus cannot be taken into 
account in determining whether to suspend our Geneva IJ] obligations toward Afghanistan. Legal scholars as well 
as political scientists have employed the concept for some time. Moreover, even if taken only as a category of 
political science, the term “failed State” encapsulates a description of structural conditions within a country such as 
Afghanistan) that are directly relevant to considering whether that country has lapsed for Jega/ purposes into a 
condition of statelessness. 
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the economy.”! Borrowing from the Restatement (T. hird) of U.S. Foreign Relations Law, we may 
conclude that a state has “failed” if it cannot satisfy some or all of the three traditional tests for 

“statehood” under international Jaw: i) whether the entity has a defined territory and population; 
ii) whether the terntory/population is under the control of its own government; and iii) whether 
the entity engages in or has the capacity to engage in formal relations with other States.°? The 
State Department has restated this formulation by elaborating a four-part test for statehood: i) 
whether the entity have effective control over a clearly defined territory and population; ii) 
whether an organized governmental administration of the territory exists; iii) whether the entity 
has the capacity to act effectively to conduct foreign relations and to fulfil] international 
obligations; iv) whether the international community recognizes the entity. 


We want to make clear that this Office does not have access to all of the facts related to 
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts 
in the public record would support the conclusion that Afghanistan was a failed State — including 
facts that pre-existed the military reversals suffered by the Taliban militia and the formation of 
the new transitional] government pursuant to the Bonn Agreement. Indeed, there are good 
reasons to doubt whether any of the conditions were met. 


First, even before the outset of the conflict with the United States, the Taliban militia did 
not have effective control] over a clearly defined territory and population. It is unclear whether 
the Taliban militia ever fully controlled most of the termtory of Afghanistan. At the time that 
the United States air strikes began, at least ten percent of the country, and the population within 
those areas, was governed by the Northern Alliance. Indeed, the facts suggest that Afghanistan 
was divided between different tribal and warring factions, rather than controlled by any central 
State. The Taliban militia in essence represented only an ethnically Pashtun movement, a “tribal 


*) “States in which institutions and law and order have totally or partially collapsed under the pressure and amidst 
the confusion of erupting violence, yet which subsist as a ghostly presence on the world map, are now commonly 
referred to as ‘failed States’ or ‘Etats sans gouvernmement.'” Daniel Thurer, The Failed State and International 
Law, International Review of the Red Cross No. 836 (Dec. 31, 1999), available at http://www.icrc.org/ene/review 
(visited Jan. 10, 2002). Somewhat different tests have been used for determining whether a State has “failed.” First, 
the most salient characteristic of a “failed State” seems to be the disappearance of a “central government.” Yoram 
Dinstein, The Thirteenth Waldemar A. Solf Lecture in International Law, 166 Mil. L. Rev. 93, 103 (2000); see also 
id. (“All that remains is a multiplicity of groups of irregular combatants fighting each other.”). Closely related to 
this test, but perhaps somewhat broader, is the definition of a “failed State” as “a situation where the government is 
unable to discharge basic governmental functions with respect to its populace and its territory. Consequently, laws 
are not made, cases are not decided, order is not preserved and societal cohesion deteriorates. Basic services such as 
medical care, education, infrastructure maintenance, tax collection and other functions and services rendered by 
central governing authorities cease to exist or exist only in limited areas.” Ruth Gordon, Growing Constitutions, } 
U. Pa, J. Const. L. 528, 533-34 (1999). Professor Thurer distinguishes three elements (respectively, territorial, 
political and functional) said to characterize a “failed State”: 1) failed States undergo an “implosion rather than an 
explosion of the structures of power and authority, the disintegration and destructuring of States rather than their 
dismemberment;” 2) they experience “the total or near total breakdown of structures guaranteeing Jaw and order;” 
and 3) there are marked by “the absence of bodies capable, on the one hand, of representing the State at the 
international level and, on the other, of being influenced by the outside world.” 

*2 See Restatement (Third) of the F oreign Relations Law of the United States § 201, see also 1933 Montevideo 
Convention on Rights and Duties of States, art. 1, 49 Stat. 3097, 28 Am. J. Int'l L. Supp. 75 (1934). 

* Eleanor C. McDowell, Contemporary Practice of the United States Relating to International Law, 71 Am. J. Int'l 
L. 337 (1977). 
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militia,”°* that did not command the allegiance of other major ethnic groups in Afghanistan and 


that was apparently unable to suppress endemic violence in the country. As a prominent wnter 
on the Taliban militia wrote well before the current conflict began, “[e]ven if [the Taliban] were 
to conquer the north, it would not bring stability, only continuing guerrilla war by the non- 
Pashtuns, but this time from bases in Central Asia and Iran which would further destabilize the 
region.” 


Second, again even before the United States air strikes and the successes of the Northern 
Alliance, an organized governmental administration did not exist in Afghanistan. One noted 
expert on the Taliban has concluded that the country had 


ceased to exist as a viable state... . The entire Afghan population has been 
displaced, not once but many times over. The physical destruction of Kabul has 
tumed it into the Dresden of the late twentieth century. .. . There is no semblance 
of an infrastructure that can sustain society -- even at the lowest common 
denominator of poverty... . The economy is a black hole that is sucking in its 
neighbors with illicit trade and the smuggling of drugs and weapons, undermining 
them in the process. . .. Complex relationships of power and authority built up 
over centuries have broken down completely. No single group or leader has the 
legitimacy to reunite the country. Rather than a national identity or kinship-tribal- 
based identities, ternitorial regional identities have become paramount. . . . [T]he 
Taliban refuse to define the Afghan state they want to constitute and rule over, 
largely because they have no idea what they want. The lack of a central authority, 
state organizations, a methodology for command and control and mechanisms 
which can reflect some level of popular participation . . . make it impossible for 
many Afghans to accept the Taliban or for the outside world to recognize a 
Taliban government. .. . No warlord faction has ever felt itself responsible for the 
civilian population, but the Taliban are incapable of carrying out even the 
minimum of developmental work because they believe that Islam will take care of 
everyone. 


Another expert had reached similar conclusions before the outbreak of the conflict: 


Afghanistan today has become a violent society, bereft of political institutions that 
function correctly and an economy that functions at all. When this is coupled 
with the destruction of population and the physical infrastructure . . ., it becomes 
clear that Afghanistan is a country on the edge of collapse, or at least profound 
transformation. ... With the Taliban, there are few meaningful governmental 
structures and little that actually functions.’ 


a Larry P. Goodson, Afghanistan's Endless War: State Failure, Regional Politics, and the Rise of the Taliban 46, 
115 (2001). 

*> Ahmed Rashid, Taliban: Militant Islam, Oil & Fundamentalism in Central Asia 213 (2001). 

°° Id, at 207-08, 212-13. 

*7 Goodson, supra, at 103-04; 115. 
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The State Department has come to similar conclusions. In testimony early in October 
2001 before the Senate Foreign Relations Committee's Subcommittee on Near East and South 
Asian Affairs, Assistant Secretary of State for South Asian Affairs Christina Rocca explained 
that: 


[t]wenty-two years of conflict have steadily devastated [Afghanistan], destroyed 
its physical and political infrastructure, shattered its institutions, and wrecked its 
socio-economic fabric. . .. The Taliban have shown no desire to provide even the 
most rudimentary health, education, and other social services expected of any ¢ 
government. Instead, they have chosen to devote their resources to waging war 
on the Afghan people, and exporting instability to their neighbors. 


Rather than performing normal government functions, the Taliban militia exhibited the 
characteristics of a criminal] gang. The United Nations Security Council found that the Taliban 
militia extracted massive profits from illegal drug trafficking in Afghanistan and subsidized 
terrorism from those revenues.*® 


Third, the Taliban militia was unable to conduct normal foreign relations or to fulfill its 
international legal obligations. Publicly known facts suggest that the Taliban was unable to obey 
its international obligations and to conduct normal diplomatic relations. Thus, the Taliban 
militia consistently refused to comply with United Nations Security Council Resolutions 1333 
(2000) and 1267 (1999), which called on it to surrender Osama bin Laden to justice and to take 
other actions to abate terrorism based in Afghanistan. Those resolutions also called on all 
States to deny permission for aircraft to take off or to land if they were owned or operated by or 
for the Taliban, and to freeze funds and other resources owned or controlled by the Taliban. 
Reportedly, the Taliban militia also may have been unable to extradite bin Laden at the request 
of Saudi Arabia in September, 1998, despite its close relations with the Saudi government. As a 


* United States Department of State, International Information Programs, Rocca Blames Taliban for Humanitarian 
Disaster in Afghanistan (Oct. 10, 2001), available at http://www.usinfo.state.gov/regional/nea/sasia/afphan/ 
text2001/10]0roca-htm (visited Jan. 10, 2001). 

* See U.N. Security Council Resolution 1333 (2000), available at http:/Avww. un.ore/Docs/scres/2000/res 1333¢.puf 
(finding that “the Taliban benefits directly from the cultivation of illicit opium by imposing a tax on its production 
and indirectly benefits from the processing and trafficking of such opium, and .. . these substantial resources 
strengthen the Taliban’s capacity to harbor terrorists”). The United States Government has amassed substantial ~~ 
evidence that the Taliban has condoned and profited from narco-trafficking on a massive scale, with disastrous 
effects on neighboring countries. See The Taliban, Terrorism, and Drug Trade: Hearing Before the Subcomm. on 
Criminal Justice, Drug Policy and Human Resources of the House Comm. on Government Reform, 107th Cong. 
(2001) (testimony of William Bach, Director, Office of Asia, Africa, Europe, NIS Programs, Bureau of International 
Narcotics and Law Enforcement Affairs, Department of State; testimony of Asa Hutchinson, Administrator, Drug 
Enforcement Administration, U.S. Department of Justice). 

© UN. Security Council Resolution 1333 “strongly condemn{[ed]” the Taliban for the “sheltering and training of 
terrorists and [the] planning of terrorist acts,” and “deplor(ed] the fact that the Taliban continues to provide a safe 
haven to Usama bin Laden and to allow him and others associated with him to operate a network of terrorist training 
camps from Taliban-controlled territory and to use Afghanistan as a base from which to sponsor international 
terrorist operations.” U.N. Security Council Resolution 1214, J 13 (1998) enjoined the Taliban to stop providing a 
sanctuary and training for terrorists. U.N. Security Council Resolution 1267, 4 2 (1999), stated that the Taliban’s 
failure to comply with the Council’s 1998 demand constituted a threat to the peace. See Sean D. Murphy, Efforts to 
Obtain Custody of Osama Bin Laden, 94 Am. J. Int’) L. 366 (2000). 
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result, the Saudi government expelled the Afghan chargé @affaires.°' The Taliban’s continuing 
role in sheltering and supporting those believed to be responsible for the terrorist attacks of 
September 11, 2001 placed it in clear breach of international Jaw, which required it to prevent the 
use of its territory as a launching pad for attacks against other nations. 


It has been suggested by government officials and independent press reports that the 
Taliban militia had become so subject to the domination and control of al Qaeda that it could not 
pursue independent policies with respect to the outside world. Former Ambassador Robert 
Oakley described the relationship as “very close. The Taliban and bin Laden, particularly 
Mullah Omar, go way, way back . . . [Bin Laden] has helped the Taliban with material support 
since they began their movement in Afghanistan.” Richard Haass, Director of the State 
Department’s Office of the Policy Planning Staff, has noted that the Taliban “have accepted 
substantial financial support from and proved themselves subservient to” al Qaeda.®° Al Qaeda 
apparently supplied the Taliban regime with money, materiel, and personnel to help it gain the 
upper hand in its ongoing battles with the Northen Alliance. Because al Qaeda was capable of 
mustering more formidable military forces than the Taliban at any given point, and because 
failure to protect bin Laden would have cost the Taliban the support of radical Islamists, it may 
well have been impossible for the Taliban to surrender bin Laden as directed by the United 
Nations, even if it had been willing to do so. While a policy decision to violate international Jaw 


‘See Yossef Bodansky, Bin Laden: The Man Who Declared War on America 301-02 (2001). 

®2S¢e Robert F. Turner, Jnternational Law and the Use of Force in Response to the World Trade Center and 
Pentagon Attacks, available at http://juristJaw.pitt.edu/forum/forumnew34.htm (visited Jan. 10, 2002) (“If (as has 
been claimed by the US and UK governments) bin Laden masterminded the attacks on New York and Washington, 
Afghanistan is in breach of its state responsibility to take reasonable measures to prevent its territory from being 
used to Jaunch attacks against other states. The United States and its allies thus have a legal right to violate 
Afghanistan’s territorial integrity to destroy bin Laden and related terrorist targets. If the Taliban elects to join 
forces with bin Laden, it, too, becomes a lawful target.”); see also W. Michael Reisman, International Legal 
Responses to Terrorism, 22 Hous. J. Int'l L. 3, 40-42, 51-54 (1999). 

© see, e.g., Michael Dobbs & Vernon Loeb, 2 U.S. Targets Bound by Fate, Wash. Post, Nov. 14, 2001 at A22 
(“According to Thomas Gouttierre, an Afghan expert at the University of Nebraska and a former UN adviser, the so- 
called Afghan Arabs surrounding bin Laden were much more educated and articulate than the offen illiterate Taliban 
and succeeded in convincing them that they were at the head of a world-wide Islamic renaissance. ‘Al Qaeda ended 
up hijacking a Jarge part of the Taliban movement,’ he said, noting that [Taliban supreme religious leader 
Mohammed] Omar and bin Laden were ‘very, very tight’ by 1998.”); Peter Baker, Defector Says Bin Laden Had 
Cash, Taliban Jn His Pocket, Wash. Post, Nov. 30, 2001 at Al (reporting claims by former Taliban official of al 
Qaeda’s cormuption of Taliban officials). 

* Online News Hour: The Taliban (Sept. 15, 2001), available at http://www.pbs.org/newshour/bb/terrorism/july- 
decOl/taliban 9-15 html (visited Jan. 15, 2002). 

°° The Bush Administration's Response to September 11" — and Beyond, Remarks to the Council of Foreign 
Relations (Oct. 15, 2001), available at http://www.yale.edu./lawweb/avalon/sept__Il/haass__ 001 htm (visited Jan. 
15, 2002). 

* The so-called “55” Brigade,” a military force consisting primarily of Arabs under Syrian and Saudi commanders, 
was based outside of Kabul and was trained, maintained and paid for by al Qaeda. It “provided crucial support to 
Taliban forces during offensives against the Norther Alliance over the past five years.” Michael} Jansen, US 
Jocused initially on bin Laden Mercenaries, The Irish Times on the Web (Oct. 30, 2001), available ai 

http://www. ireland.coewspaper/world/2001/1030/wor6.htm (visited Jan. 15, 2002). According to some reports, 
these al Qaeda fighters were the most aggressive and ideologically committed forces available to the Taliban 
leadership, and were used to contro} other Taliban units. See also Michael Kranish & Indira A.R. Lakshmanan, 
Partners in ‘Jihad’: Bin Laden Ties to Taliban, Boston Globe, Oct. 28, 200), at Al. This article contains 
especially detailed information about the close linkages between the two movements and their leaders. 
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would not be grounds to deny statehood, if al Qaeda — a non-governmental terrorist organization 
— possessed such power within Afghanistan to prevent its alleged rulers from taking action 
against it as ordered by the U.N., this would indicate that the Taliban militia did not exercise 
sufficient governmental contro} within the territory to fulfill its international obligations. 


The Taliban militia’s failure to carry out its international obligations became even further 
apparent during the conflict itself. During the United States’ campaign in Afghanistan, Secretary 
Rumsfeld noted that the Taliban “are using mosques for ammunition storage areas. They are 
using mosques for command and contro] and meeting places. They are putting tanks and 
artillery pieces in close proximity to hospitals, schools, and residential areas.” In a series of 
“Fact Sheets” issued during the campaign, the State Department described in detail many of the 
atrocities committed by the Taliban and al Qaeda before and during the United States’ military 
operations. These included massacres of both prisoners and civilians. For example, the State 
Department reported that in August, 2000, the Taliban had “executed POWs in the streets of 
Herat as a lesson to the local population.”©® The State Department also reported on November 2, 
2001 that “[t}he Taliban have put the Afghan civilian population in grave danger by deliberately 
hiding their soldiers and equipment in civilian areas, including in mosques.” According to 
State, the Taliban “massacred hundreds of Afghan civilians, including women and children, in 
Yakaoloang, Mazar-I-Sharif, Bamiyan, Qezelabad, and other towns.””° For example, the State 
Department noted, a report by the United Nations Secretary General regarding the July, 1999, 
massacre in the Shomaili Plains stated that “[t]he Taliban forces, who allegedly carried out these 
acts, essentially treated the civilian population with hostility and made no distinction between 
combatants and non-combatants.”’' All of this evidence goes to prove that the Taliban militia 
regularly refused to follow the laws of armed conflict, which, besides independently providing 
grounds for a presidential suspension of Geneva III, also demonstrate that Afghanistan had 
become a failed state and was under the contro] not of a government but of a violent terrorist 


group. 


Fourth, the Taliban militia was not recognized as the legitimate government of 
Afghanistan by the United States or by any member of the international community except 
Pakistan. Neither the United States nor the United Nations ever recognized that the Taliban 
militia was a government. The only two other States that had maintained diplomatic relations 
with it before the current conflict began (Saudi Arabia and the United Arab Emirates) soon 


8 Transcript: Rumsfeld Says Taliban Functioning As Military Force Only, supra. 

* Fact Sheet on Al Qaeda and Taliban Atrocities (released Nov. 22, 2001 by Coalition Information Center), 
available at http://www.usinfo.state.2ov/topical/poV/terror/01112301 htm (visited Jan. 15, 2002). The source cited 
for this particular report was the Defense Department, 

© Fact Sheet: Taliban Actions imperil Afghan Civilians (Nov. 2, 2001), available at http://wwww.usinfo.state.gov/ 
topical/pol/terror/01110203.htm (visited Jan. 15, 2002). Further, the State Department publicized reports from The 
Washington Post that the Taliban was using entire villages as human shields to protect their stockpiles of 
ammunition and weapons, that they were relocating the police ministry in Kandahar to mosques, that they had taken 
over NGO relief organization buildings, and that they were discovered transporting tanks and mortar shells in the 
guise of humanitarian relief. Fact Sheet: The Taliban's Betrayal of the Afghan People (Nov. 6, 2001), availadle at 


http://www .usinfo.state.gov/topical/poV/terror/01 110608. htm (visited Jan. 15, 2002). 

n id (quoting report; no citation given). 
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severed them.’* Even Pakistan had withdrawn its recognition before the end of hostilities 


between the United States and the Taliban forces. This universal refusal to recognize the Taliban 
militia as a government demonstrates that other nations and the United Nations concuned in a 
judgment that the Taliban militia was no government and that Afghanistan had ceased to operate 
as a nation-State. 


Indeed, the cabinet departments of the U.S. Government best positioned to determine 
whether Afghanistan constituted a failed state appear to have reached that conclusion some time 
ago. Secretary of Defense Donald Rumsfeld, for example, declared at a November 2, 2001 press 
conference that the “Taliban is not a government. The government of Afghanistan does not exist 
today. The Taliban never was a government as such. It was a force in the country that is not 
substantially weakened — in many cases cloistered away from the people.” Secretary Rumsfeld 
has made substantially the same remarks on several other occasions. On October 29, 2001, he 
described the Taliban as “an illegitimate, un-elected group of terrorists.”’* And on November 4, 
2001, he stated at a press conference with the Foreign Minister of Pakistan that “Taliban is not 
really functioning as a government as such. There is really not a government to speak of in 
Afghanistan today.””° On November 11, 2001, the Secretary emphasized the extent to which 
Afghanistan had fallen under the control of al Qaeda: “for all practical purposes, the al Qaeda 
has taken over the country.””© Secretary Rumsfeld’s final statement indicates his belief that no 
real government functioned in Afghanistan, but rather that groups of armed, violent militants had 
come into control. 


In the recent past, the State Department took the same view. Near the start of the 
conflict, the Bureau of South Asian Affairs found that “{t}here is no functioning central 
government [in Afghanistan]. The country is divided among fighting factions. .. . The Taliban 
[is) a radica] Islamic movement [that] occupies about 90% of the country.”””’ Undersecretary of 
State Paula J. Dobriansky said on October 29, 2001, that ‘young Afghans cannot remember a 
time when their country really worked. There was a time — a little over 20 years ago — when 
Afghanistan was a functioning state, a member of the world community. . . . Unfortunately it is 


® See A Look at the Te aliban, USA Today, Sept. 30, 2001, available at http://www.usatoday.com/news/ 
world/2001/thetaliban-htm (visited Jan. 10, 2002). Indeed, Pakistan had been the only country in the world that 
maintained an embassy in Kabul; the overwhelming majority of States and the United Nations recognized exiled 
President Burhanuddin Rabbani and his government as the country’s legal authorities. See Taliban tactics move to 
hostage ploy, Aug. 8, 2001, available at http://www. janes.com/revional__news/asia__pacific/news/jid/ 
4id010808__1__n.shtml (visited Oct. 19, 2001). , 

is Secretary Rumsfeld Media Availability en Route to Moscow (Nov. 2, 2001), available at 


http://www. yale.edu/lawweb/avalon/sept_11/dod_brief64 htm (visited Jan. 15, 2002). 
™ Rumsfeld Says Taliban to Blame for Casualties (Oct. 29, 2001), available at http://www.usinfo.state.vov/topical 


‘pol/terror/01 102905 htm (visited Jan. 15, 2002). 

* Transcript: Rumsfeld Says Taliban Functioning As Military Force Only (Nov. 4, 2001), available at 

http: www.usinfo.state.gov/topical/pol/terror/0110403.htm (visited Jan. 15, 2002), 

© Rumsfeld on Afghanistan Developments on “Fox News Sunday,” (Nov. 12, 2001), available at 
hitp://www.usinfo.state.gov/topical/poVterror/01 J 1204. htm (visited Jan. 15, 2002). 

i Background Note (October, 2001), available at http://www.state.gov/t/pa/bpn/index.cfm?docid=5380 (visited Jan. 
10, 2002), prepared by the Bureau of South Asian Affairs. See also Reuters AlertNet - Afghanistan, Country 


Profiles (‘There are no state-constituted armed forces. It is not possible to show how ground forces’ equipment has 
been divided among the different factions.”), available at 


http://www.alermnet.orp/thefacts/countryprofiles/152478?version=1 (visited Jan. 15, 2002). 
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now difficult to remember that functioning Afghanistan.””*> As recently as December 12, 2001, 
the State Department’s Office of International Information Programs, drawing on Coalition 
Information Center materials and media reports, stated that both the Taliban and al Qaeda “are 
terrorist organizations,” and characterized the Taliban’s leader, Mullah Omar, as “a terrorist.” 


Some international officials concur with the views of our Government. Lakhdar Brahimi, 
for example, the United Nations mediator in Afghanistan and a former Algerian Foreign 
Minister, described Afghanistan under the Taliban as a “failed state which looks like an infected 
wound.”®° Tony Blair, the Prime Minister of Great Britain, on a visit to that country this month, 
declared that “Afghanistan has been a failed state for too long and the whole world has paid the 
price.” 


Based on the foregoing, it is apparent that the publicly-available evidence would support 
the conclusion that Afghanistan, when largely controlled by the Taliban militia, failed some, and 
perhaps all, of the ordinary tests of statehood. Nor do we think that the military successes of the 
United States and the Northern Alliance change that outcome. Afghanistan was effectively 
stateless for the relevant period of the conflict, even if after the Bonn Agreement it became a 
State recognized by the United Nations, the United States, and most other nations.®? The 
President can readily find that at the outset of this conflict, when the country was largely in the 
hands of the Taliban militia, there was no functioning central government in Afghanistan that 
was capable of providing the most basic services to the Afghan population, of suppressing 
endemic internal violence, or of maintaining normal relations with other governments. In other 
words, the Taliban militia would not even qualify as the de facto government of Afghanistan. 
Rather, it would have the status only of a violent faction or movement contending with other 
factions for control of Afghanistan’s territory, rather than the regular armed forces of an existing 
state. This would provide sufficient ground for the President to exercise his constitutional power 
to suspend our Geneva III obligations toward Afghanistan. 


C. Suspension Under International Law 


Although the President may determine that Afghanistan was a failed State as a matter of 
domestic law, there remains the distinct question whether suspension would be valid as a matter 


* Paula J. Dobransky, Afghanistan: Not Always a Baitlefield (Oct. 29, 2001), available at 
http://www.usinfo.state.gov/topical/poV/terror/01102908 htm (visited Jan. 15, 2002). 

* The End of the Taliban Reign of Terror in Afghanistan (Dec. 12, 2001), available at 
http://www.usinfo state. pov/topical/pol/terror/01121206.htm (visited Jan. 15, 2002). 
* Rashid, supra, at 207. 
* Philip Webster, Blair’s mission to Kabul, The Times of London, Jan. 8, 2002, available at 2002 WL 4171996. 
*? We do not think that the military successes of the United States and the Northem Alliance necessarily meant that 
Afghanistan’s statehood was restored before the Bonn agreement, if only because the international community, 
including the United States, did not regard the Northern Alliance as constituting the government of Afghanistan. 
United Nations Security Council Resolution 1378, § 1 (2001), available at http://www.yale.edwlawweb/ 
avalon/sept__11}/unsecres__1378.htm (visited Nov. 19, 2001), expressed “strong support for the efforts of the 
Afghan people to establish a new and transitional administration leading to the formation of a government” 
(emphasis added); see also id. {3 (affirming that the United Nations should play a central role in supporting Afghan 
efforts to establish a “new and transitional administration leading to the formation of a new govemment”). The 
plain implication of this Resolution, which reflects the views of the United States, is that Afghanistan after the 
Taliban did not have a government at that time. 
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of international law.®? We emphasize that the resolution of that question, however, das no 


bearing on domestic constitutional issues, or on the application of the WCA. Rather, these 
issues are worth consideration as a means of justifying the actions of the United States in the 
world of international politics. While a close question, we believe that the better view its that, in 
certain circumstances, countries can suspend the Geneva Conventions consistently with 
international law. 


International law has Jong recognized that the material breach of a treaty can be grounds 
for the party injured by the breach to terminate or withdraw from the treaty.°* Under customary 
international law, the general rule is that breach of a multilateral treaty by a State party justifies 
the suspension of that treaty with regard to that State. “A material breach of a multilateral treaty 
by one of the parties entitles . . . [a] party specially affected by the breach to invoke it as a 
ground for suspending the operation of the treaty in whole or in part in the relations between 
itself and the defaulting State.”®° 1f Afghanistan could be found in material breach for violating 
“a provision essential to the accomplishment of the object or purpose of the [Geneva 
Conventions],” suspension of the Conventions would have been justified.* 


We note, however, that these general rules authorizing suspension “do not apply to 
provisions relating to the protection of the human person contained in treaties of a humanitanan 
character, in particular to provisions prohibiting any form of reprisals against persons protected 
by such treaties.’®” Although the United States is not a party to the Vienna Convention, some 
lower courts have said that the Convention embodies the customary international law of treaties, 
and the State Department has at various times taken the same view.** The Geneva Conventions 
must be regarded as “treaties of a humanitarian character,” many of whose provisions “relat[e] to 
the protection of the human person.”®? Arguably, therefore, a decision by the United States to 
suspend Geneva JII with regard to Afghanistan might put the United States in breach of 
customary international law. 


In general, of course, a decision by a State not to discharge its treaty obligations, even when effective as a matter 
of domestic law, does not necessarily relieve it of possible international liability for non-performance. See generally 
Pigeon River Improvement, Slide & Boom Co. v. Charles W. Cox, Ltd., 291 U.S. 138, 160 (1934). 

* See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, 1971 1.C.J. 16, 47, § 98 (Advisory Opinion June 2}, 1971) 
{holding it to be a “general principle of law that a right of termination on account of breach must be presumed to 
exist in respect of all treaties, except as regards provisions relating to the protection of the human person contained 
in treaties of a humanitarian character. .. . The silence of a treaty as to the existence of such a right cannot be 
interpreted as implying the exclusion of a right which has its source outside of the treaty, in general international 
faw[.}”). 

*> Vienna Convention on Treaties, art. 60(2)(b). 

** Id. art. 60(3). 

*” Jd. art. 60(5). The Vienna Convention seems to prohibit or restrict the suspension of humanitarian treaties if the 
sole ground for suspension is material breach. It does not squarely address the case in which suspension is based, 
not on particular breaches by a party, but by the party’s disappearance as a State or on its incapacity to perform its 
treaty obligations. 

bs Fujitsu Ltd. v. Federal Express Corp., 247 F.3d 423, 433 (2d Cir.), cert. denied, 122 S. Ct. 206 (2001); Moore, 
supra, at 891-92 (quoting 1971 statement by Secretary of State William P. Rogers and 1986 testimony by Deputy 
Legal Adviser Mary V. Mochary}. 

89 See Sir Jan Sinclair, The Vienna Convention on the Law of Treaties 191 (2d ed. 1984) (explaining intent and scope 
of reference to “humanitarian” treaties). Indeed, when the drafters of the Vienna Convention added paragraph 5 to 
article 60, the Geneva Conventions were specifically mentioned as coming within it. See Harris, supra, at 797. 
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In addition, the Geneva Conventions could themselves be read to preclude suspension. 
Common article 1 pledges the High Contracting Parties “to respect and to ensure respect for the 
present Convention in all circumstances” (emphasis added). Some commentators argue that this 
provision should be read to bar any State party from refusing to enforce their provisions, no 
matter the conduct of its adversaries. In other words, the duty of performance is absolute and 
does not depend upon reciprocal performance by other State parties.” Under this approach, the 
substantive terms of the Geneva Conventions could never be suspended, and thus any violation 
would always be illegal under international law. 


This understanding of the Vienna arid Geneva Conventions cannot be correct. There is 
no textual provision in the Geneva Conventions that clearly prohibits temporary suspension. The 
drafters included a provision that precludes State parties from agreeing to absolve each other of 
violations.”' They also included careful procedures for the termination of the agreements by 
individual State parties, including a provision that requires delay of a termination of a treaty, if 
that termination were to occur during a conflict, until the end of the conflict.” Yet, at the same 
time, the drafters of the Conventions did not address Suspension at all, even though it has been a 
possible option since at least the eighteenth century.”* Indeed, if the drafters and ratifiers of the 
Geneva Conventions believed the treaties could not be suspended, while allowing for withdrawal 
and denunciation, they could have said so explicitly and easily in the text. 


A blanket non-suspension rule makes little sense as a matter of international law and 
politics. If there were such a rule, intemational law would leave an injured party effectively 
remediless if its adversaries committed material breaches of the Geneva Conventions. Apart 
from its unfaimess, that result would reward and encourage non-compliance with the 
Conventions. True, the Conventions appear to contemplate that enforcement will be promoted 
by voluntary action of the parties.’ Furthermore, the Conventions provide for intervention by 

“the International Committee of the Red Cross or any other impartial humanitarian organization 

- subject to the consent of the Parties to the conflict concerned.”” But the effectiveness of 
these provisions depends on the good will of the very party assumed to be committing material 
breaches, or on its sensitivity to international opinion. Likewise, the provision authorizing an 
impartial investigation of alleged violations also hinges on the willingness of a breaching party to 
permit the investigation and to abide by its result. Other conceivable remedies, such as the 
imposition of an embargo by the United Nations on the breaching party, may also be 
inefficacious in particular circumstances. If, for example, Afghanistan were bound by Geneva 
Convention JI] to provide certain treatment to United States prisoners of war but in fact 
materially breached such duties, a United Nations embargo might have little effect on its 
behavior. Finally, offenders undoubtedly face a risk of trial and punishment before national or 
intemational courts after the conflict is over. Yet that form of relief presupposes that the 
offenders will be subject to capture at the end of the conflict - which may well depend on 


” See, e. g., Draper, The Red Cross Conventions, supra, at 8; see also Military and Paramilitary Activities In and 
Against Nicaragua (Nicaragua v. United States), 76 1.L.R. at 448, $j 220. 
fe 9 ee e.g., Geneva Convention II], art. 131. 
*? See, e.g., id., art. 142. 
* See Sinclair, supra, at 192. 
™ See, e.g., the Geneva Convention Il, art. 8; Geneva Convention IV, art. 9. 
°° Geneva Convention Ii], art. 9; Geneva Convention IV, art. 10. 
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whether or not they have been defeated. Reliance on post-conflict trials, as well as being 
uncertain, defers relief for the duration of the conflict. Without a power to suspend, therefore, 
parties to the Geneva Conventions would only be left with these meager tools to remedy 
widespread violation of the Conventions by others. 


Thus, even if one were to believe that international law set out fixed and binding rules 
conceming the power of suspension, the United States could make convincing arguments under 
the Geneva Conventions itself, the Vienna Convention on Treaties, and customary intemational 
law in favor of suspending the Geneva Conventions as applied to the Taliban militia in the 
current war in Afghanistan. 


D. Application of the Geneva Conventions As a Matter of Policy 


We conclude this Part by addressing a matter of considerable significance for 
policymakers. To say that the President may suspend specific provisions of the Geneva 
Conventions as a legal requirement is by no means to say that the principles of the laws of 
armed conflict cannot be applied as a matter of U.S. Government policy. There are two aspects 
to such policy decisions, one involving the protections of the laws of armed conflict and the 
other involving liabilities under those laws. 


First, the President may determine that for reasons of diplomacy or in order to encourage 
other States to comply with the principles of the Geneva Conventions or other laws of armed 
conflict, it serves the interests of the United States to treat al Qaeda or Taliban detainees (or 
some class of them) as if they were prisoners of war, even though they do not have any legal 
entitlement to that status. We express no opinion on the merits of such a policy decision. 


Second, the President as Commander in Chief can determine as a matter of his judgment 
for the efficient prosecution of the military campaign that the policy of the United States will be 
to enforce customary standards of the law of war against the Taliban and to punish any 
transgressions against those standards. Thus, for example, even though Geneva Convention III 
does not apply as a matter of law, the United States may deem it a violation of the laws and 
usages of war for Taliban troops to torture any American prisoners whom they may happen to 
seize. The U.S. military thus could prosecute Taliban militiamen for war crimes for engaging in 
- such conduct.*® 


A decision to apply the principles of the Geneva Conventions or of others laws of war as 
a matter of policy, not law, would be fully consistent with the past practice of the United States. 
United States practice in post-1949 conflicts reveals several instances in which our military 
forces have applied Geneva III as a matter of policy, without acknowledging any legal obligation 
to do so, These cases include the wars in Korea and Vietnam and the interventions in Panama 
and Somalia. 


* The President could, of course, also determine that it will be the policy of the United States 10 require its own 
troops to adhere to standards of conduct recognized under customary international law, and could prosecute 
offenders for violations. As explained below, the President is not bound to follow these standards by law, but may 
direct the armed forces to adhere to them as a matter of policy. 


25 


C c 


Korea. The Korean War broke out on June 25, 1950, before any of the major State 
parties to the conflict (including the United States) had ratified the Geneva Conventions. 
Nonetheless, General Douglas MacArthur, the United Nations Commander in Korea, declared 
that his forces would act consistently with the principles of the Geneva Conventions, including 
those relating to POWs. General MacArthur stated: “My present instructions are to abide by the 
humanitarian principles of the 1949 Geneva Conventions, particularly common article 3. In 
addition, I have directed the forces under my command to abide by the detailed provisions of the 
prisoner-of-war convention, since I have the means.at my disposal to assure compliance with this 
convention by all concerned and have fully accredited the ICRC delegates accordingly.””” 


It should be noted, however, that deciding to follow Geneva III as a matter of policy 
would allow the United States to deviate from certain provisions it did not believe were 
appropriate to the current conflict. In Korea, for example, the United States did not fulfill the 
requirement that it repatriate all POWs at the end of the conflict. Pursuant to the armistice 
agreement, thousands of Chinese and North Korean POWs who did not wish to be repatriated 
were examined by an international commission, and many eventually ended up in Taiwan.” 


Viet Nam. The United States through the State Department took the position that the 
Geneva Convention III “indisputably applies to the armed conflict in Viet Nam,” and therefore 
that “American military personnel captured in the course of that armed conflict are entitled to be 
treated as prisoners of war.”®? We understand from the Defense Department that our military 
forces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but 
not necessarily POW status) to Viet Cong members, despite the fact that they often did not meet 
the criteria for that status (set forth in Geneva Convention III, art. 4), e.g., by not wearing 
uniforms or any other fixed distinctive signs visible at a distance. 


Panama. The United States’ intervention in Panama on December 20, 1989 came at the 
request and invitation of Panama’s legitimately elected President, Guillermo Endara.'~ The 
United States had never recognized General Mafiuel Noriega, the commander of the Panamanian 
Defense Force, as Panama’s legitimate ruler. Thus, in the view of the executive branch, the 
conflict was between the Government of Panama assisted by the United States on the one side 
and insurgent forces loyal to General Noriega on the other. It was not an international armed 
conflict between the United States and Panama, another State. Accordingly, it was not, in the 
executive’s judgment, an international armed conflict governed by common article 2 of the 
Geneva Conventions. !°! Nonetheless, we understand that, as a matter of policy, all persons 


%? Quoted in Joseph P. Bialke, United Nations Peace Operations: Applicable Norms and the Application of the Law 
of Armed Conflict, 50 A.F.L. Rev. 1, 63 n.235 (2001). 

* David M. Morriss, From War to Peace: A Study of Cease-Fire Agreements and the Evolving Role of the United 
Nations, 36 Va. J, Int’) L. 801, 883-85 (1996). 

°° Entitlement of American Military Personnel Held by North Viet-Nam to Treatment as Prisoners of War Under the 
Geneva Convention of 1949 Relative to the Treatment of Prisoners of War, July 13, 1966, reprinted in John Norton 
Moore, Law and the Indo-China War 635, 639 (1972). 

'®° See United States v. Noriega, 117 F.3d 1206, 1211 (11" Cir, 1997). 

'°! See Jan E. Aldykiewicz and Geoffrey S. Com, Authority to Court-Martial Non-U.S. Military Personnel for 
Serious Violations of International Humanitarian Law Committed During Internal Armed Conflict, 167 Mil. L. Rev. 
74, T7n.6 (2001). In United States v. Noriega, 808 F. Supp. 791, 794 (S.D. Fla. 1992), the district court held that 
the United States’ intervention in Panama in late 1989 was an international armed conflict under (common) Article 2 
of the Geneva Convention II], and that Gencral Noriega was entitled to POW status. To the extent that the holding 
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captured or detained by the United States in the intervention — including civilians and members 
of paramilitary forces as well as members of the Panamanian Defense Force — were treated 
consistently with the Geneva Convention IJ], until their precise status under that Convention was 
determined. A 1990 letter to the Attorney General from the Legal Adviser to the State 
Department said that “[i]t should be emphasized that the decision to extend basic prisoner of war 
protections to such persons was based on strong policy considerations, and was not necessarily 
based on any conclusion that the United States was obligated to do so as a matter of law.”!°? 


Interventions in Somalia, Haiti and Bosnia. There was considerable factual uncertainty 
whether the United Nations Operation in Somalia in late 1992 and early 1993 rose to the level of 
an “armed conflict” that could be subject to common article 3 of the Geneva Conventions, 
particularly after the United Nations Task Force abandoned its previously neutral role and took 
military action against a Somali warlord, General Aideed. Similar questions have arisen in other 
peace operations, including those in Haiti and Bosnia. It appears that the U.S. military has 
decided, as a matter of policy, to conduct operations in such circumstances as if the Geneva 
Conventions applied, regardless of whether there is any legal requirement to do so. The U.S. 
Army Operational Law Handbook, after noting that “[iJn peace operations, such as those in 
Somalia, Haiti, and Bosnia, the question frequently arises whether the [laws of war] legally 
applies,” states that it is “the position of the US, UN and NATO that their forces will apply the 
‘principles and spirit’ of the [law of war] in these operations.”"™ 


It might be argued, however, that the United States has conceded that Geneva II] applied, 
as a matter of law, in every conflict since World War I]. The facts, as supplied by our research 
and by the Defense Department, demonstrate otherwise. Although the United States at times has 
declared in different wars that the United States would accord Geneva Convention III treatment 
to enemy prisoners, there are several examples where the United States clearly decided not to 
comply with Geneva II] as a matter of law. Further, such a position confuses situations in which 
the United States said it would act consistently with the Geneva Conventions with those in which 
we admitted that enemy prisoners would receive POW status as a matter of law. Our conduct in 


assumed that the courts are free to determine whether a conflict is between the United States and another “State” 
regardless of the President's view whether the other party is a “State” or not, we disagree with it. By assuming the 
right to determine that the United States was engaged in an armed conflict with Panama -- rather than with insurgent 
forces in rebellion against the recognized and legitimate Goverment of Panama -- the district court impermissibly 
usurped the recognition power, a constitutional authority reserved to the President. The power to determine whether 
a foreign government is to be accorded recognition, and the related power to determine whether a condition of 
Statelessness exists in a particular country, are exclusively executive. See, e.g., Baker v. Carr, 369 U.S. 186, 212 
(1962) (“{Rlecognition of foreign governments so strongly defies judicial treatment that without executive 
recognition a foreign state has been called ‘a republic of whose existence we know nothing.’ . . . Similarly, 
recognition of belligerency abroad is an executive responsibility. . . .”) (citation omitted); Kennett v. Chambers, 55 
US. (14 How.) 38, 50-51 (1852) (“[T}he question whether [the Republic of] Texas [while in rebellion against 
Mexico] had or had not at that time become an independent state, was a question for that department of our 
government exclusively which is charged with our foreign relations. And until the period when that department 
recognized it as an independent state, the judicial tribunals ... were bound to consider . . . Texas as a part of the 
Mexican tervitory.”); Mingtai Fire & Marine Ins. Co. v. United Parcel Service, 177 F.3d 1142, 1145 (9thCir.) 
(“[T}he Supreme Court has repeatedly held that the Constitution commits to the Executive branch alone the 
authority to recognize, and to withdraw recognition from, foreign regimes.”), cert. denied, 528 U.S. 951 (1999). 

102 | etter for the Hon. Richard L. Thormmburgh, Attomey General, from Abraham D. Sofaer, Lega) Adviser, State 
Department at 2 (Jan. 31, 1990). 

ba Quoted in Bialke, supra, at 56. 
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Panama provides an important example. There, the United States never conceded that the forces 
of Manuel Noriega qualified as POWs under the Geneva Convention, but did provide for them as 
a policy matter as if they were POWs. 


IV. Detention Conditions Under Geneva III 


Even if the President decided not to suspend our Geneva III obligations toward Afghanistan, 
two reasons would justify some deviations from the requirements of Geneva II]. This would be 
the case even if Taliban members legally were entitled to POW status. First, certain deviations 
conceming treatment can be justified on basic grounds of legal excuse concerning self-defense 
and feasibility. Second, the President could choose to find that none of the Taliban prisoners 
qualify as POWs under article 4 of Geneva IIJ, which generally defines the types of armed forces 
that may be considered POWs once captured. In the latter instance, Geneva III would apply and 
the Afghanistan conflict would fall within common article 2’s jurisdiction. The President, 
however, would be interpreting the treaty in light of the facts on the ground to find that the 
Taliban militia categorically failed the test for POWs within Geneva III’s terms. We should be 
clear that we have no information that the conditions of treatment for Taliban prisoners currently 
violate Geneva II] standards, but it is possible that some may argue that our GTMO facilities do 
not fully comply with all of the treaty’s provisions. 


A. Justified Deviations from Geneva Convention Requirements 


We should make clear that as we understand the facts, the detainees currently are being 
treated in a manner consistent with common article 3 of Geneva III. This means that they are 
housed in basic humane conditions, are not being physically mistreated, and are receiving 
adequate medical care. They have not yet been tried or punished by any U.S. court system. As a 
result, the current detention conditions in GTMO do not violate common article 3, nor do they 
present a grave breach of Geneva III as defined in article 130. For purposes of domestic law, 
therefore, the GTMO conditions do not constitute a violation of the WCA, which criminalizes 
only violations of common article 3 or grave breaches of the Conventions. 


That said, some very well may argue that detention conditions currently depart from 
Geneva III requirements. Nonetheless, not all of these deviations from Geneva III would amount 
to an outright violation of the treaty’s requirements. Instead, some departures from the text can 
be justified by some basic doctrines of legal excuse. We believe that some deviations would not 
amount to a treaty violation, because they would be justified by the need for force protection. 
Nations have the right to take reasonable steps for the protection of the armed forces guarding 
prisoners. At the national level, no treaty can override a nation’s inherent right to self-defense. 
Indeed, the United Nations Charter recognizes this fundamental principle. Article 51 of the UN. 
Charter provides that “[nJothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of the United 
Nations.” As we have discussed in other opinions relating to the war on terrorism, the 
September 11] attacks on the Pentagon and the World Trade Center have triggered the United 
States’ right to defend itself.’ Our national right to self-defense must encompass the lesser 


'% Memorandum for Alberto R. Gonzales, Counsel to the President, from Patrick F. Philbin, Deputy Attorney 
General, Office of Lega) Counse}, Re- Legality of the Use of Military Commissions to Try Terrorists at 22-33 (Nov. 
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included right to defend our own forces from prisoners who pose a threat to their lives and 
safety, just as the Nation has the authority to take measures in the field to protect the U.S. armed 
forces. Any Geneva III obligations, therefore, may be legally adjusted to take into account the 
needs of force protection. 


The right to national self-defense is further augmented by the individual right to self- 
defense as a justification for modifications to Geneva II] based on the need for force protection. 
Under domestic law, self-defense serves as a legal defense even to the taking of a human life. 
“[SJelf defense is... embodied in our jurisprudence as a consideration totally eliminating any 
criminal taint. ... It is difficult to the point of impossibility to imagine a nght in any state to 
abolish self defense altogether . 2195 As the U.S. Court of Appeals for the District of 
Columbia Circuit has observed, “[m]ore than two centuries ago, Blackstone, best known of the 
expositors of the English common law, taught that ‘all homicide is malicious, and of course, 
amounts to murder, unless . . . excused on the account of accident or self-preservation ... .’ 
Self-defense, as a doctrine legally exonerating the taking of human life, is as viable now as it was 
in Blackstone’s time... .”’°° Both the Supreme Court and this Office have opined that the use 
of force by Jaw enforcement or the military is constitutional, even if it results in the loss of life, if 
necessary to protect the lives and safety of officers or innocent third parties, '” Thus, as a matter 
of domestic Jaw, the United States armed forces can modify their Geneva II] obligations to take 
into account the needs of military necessity to protect their individual members. 


Other deviations from Geneva III, which do not involve force protection, may still be 
justified as a domestic legal matter on the ground that immediate compliance is infeasible. 
Certain conditions, we have been informed, are only temporary until the Defense Department 
can construct permanent facilities that will be in compliance with Geneva. We believe that no 
treaty breach would exist under such circumstances. The State Department has informed us that 
state practice under the Convention allows nations a period of reasonable time to satisfy their 
affirmative obligations for treatment of POWs, particularly during the early stages of a 
conflict.'°8 An analogy can be drawn here to a similar legal doctrine in administrative law. For 


6, 2001); Memorandum for Alberto R. Gonzales, Counsel to the President and William J. Haynes, JI, General 
Counsel, Department of Defense, from John C. Yoo, Deputy Assistant Attorney General and Robert J. Delahunty, 
Special Counsel, Office of Legal Counsel, Re: Authority for Use of Military Force to Combat Terrorist Activities 
Within the United States at 2-3 (Oct. 17, 2001). 

°* Griffin v. Martin, 785 F.2d 1172, 1186-87 & n.37 (4th Cir. 1986), aff'd by an equally divided court, 795 F.2d 22 
(4th Cir. 1986) (en banc), cert: denied, 480 U.S, 919 (1987). 

'°¢ United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir.) (footnote omitted), cert denied, 414 U.S. 1007 
(1973). 

'°7 See Tennessee v. Garner, 471 U.S. 1,7, 11 (1985) (Fourth Amendment “seizure” caused by use of force subject 
to reasonableness analysis); Memorandum to Files, from Robert Delahunty, Special Counsel, Office of Legal 
Counsel, Re: Use of Deadly Force Against Civil Aircraft Threatening to Attack 1996 Summer Olympic Games (Aug. 
19, 1996); United States Assistance to Countries that Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 
Op. O.L.C. 148, 164 (1994) (“[A] USG officer or employee may use deadly force against civil aircraft without 
violating {a criminal statute] if he or she reasonably believes that the aircraft poses a threat of serious physica] harm, 
.. to another person.”). 

‘8 During the India-Pakistan conflicts between 1965 and 1971, prisoners were able to correspond with their 
families, but there were "some difficulties in getting lists of al] military prisoners” -- “[e]specially at the beginning of 
the conflict.” Allan Rosas, The Legal Status of Prisoners of War at 186 (1976). Similarly, during the 1967 War in 
the Middle East, Israeli authorities delayed access to Arab prisoners on the grounds that "all facilities would be 
granted as soon as the prisoners were transferred to the camp at Atlith . . . In the meantime, delegates had the 
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included right to defend our own forces from prisoners who pose a threat to their lives and 
safety, just as the Nation has the authority to take measures in the field to protect the U.S. armed 
forces. Any Geneva II] obligations, therefore, may be legally adjusted to take into account the 
needs of force protection. 


The right to national self-defense is further augmented by the individual right to self- 
defense as a justification for modifications to Geneva JI] based on the need for force protection. 
Under domestic law, self-defense serves as a legal defense even to the taking of a human life. 


“[S]elf defense is ... embodied in our jurisprudence as a consideration totally eliminating any 
criminal taint... . It is difficult to the point of impossibility to imagine a right in any state to 
abolish self defense altogether... .”'9° As the U.S. Court of Appeals for the District of 


Columbia Circuit has observed, “[m]Jore than two centuries ago, Blackstone, best known of the 
expositors of the English common law, taught that ‘all homicide is malicious, and of course, 


amounts to murder, unless . . . excused on the account of accident or self-preservation ... .” 
Self-defense, as a doctrine legally exonerating the taking of human life, is as viable now as it was 
in Blackstone’s time ... .”'°? Both the Supreme Court and this Office have opined that the use 


of force by law enforcement or the military is constitutional, even if it results in the Joss of life, if 
necessary to protect the lives and safety of officers or innocent third parties.'°’ Thus, as a matter 
of domestic law, the United States armed forces can modify their Geneva ITI obligations to take 
into account the needs of military necessity to protect their individual members. 


Other deviations from Geneva JI], which do not involve force protection, may still be 
justified as a domestic legal matter on the ground that immediate compliance is infeasible. 
Certain conditions, we have been informed, are only temporary until the Defense Department 
can construct permanent facilities that will be in compliance with Geneva. We believe that no 
treaty breach would exist under such circumstances. The State Department has informed us that 
State practice under the Convention allows nations a period of reasonable time to satisfy their 
affirmative obligations for treatment of POWs, particularly during the early stages of a 
conflict.'°° An analogy can be drawn here to a similar legal doctrine in administrative law. For 
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(4th Cir. 1986) (en banc), cert: denied, 480 U.S. 919 (1987). 

°° United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir.) (footnote omitted), cert denied, 414 U.S. 1007 
(1973). 

'°7 See Tennessee v. Garner, 47) U.S. 1, 7, 11 (1985) (Fourth Amendment “seizure” caused by use of force subject 
to reasonableness analysis); Memorandum to Files, from Robert Delahunty, Special Counsel, Office of Legal 
Counsel, Re: Use of Deadly Force Against Civil Aircraft Threatening to Attack 1996 Summer Olympic Games (Aug. 
19, 1996); United States Assistance to Countries that Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 
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violating {a criminal statute} if he or she reasonably believes that the aircraft poses a threat of serious physical harm , 
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the Middle East, Israeli authorities delayed access to Arab prisoners on the grounds that "all facilities would be 
granted as soon as the prisoners were transferred to the camp at Atlith . .. In the meantime, delegates had the 
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example, it is a well-established principle that, where a statutory mandate fails to specify a 
particular deadline for agency action, a federal agency's duty to comply with that mandate is 
lawfully discharged, as long as it is satisfied within a reasonable time. The Administrative 
Procedure Act expressly provides that a “reviewing court shall . . . compel agency action 
unlawfully withheld or unreasonably delayed.” 5 U.S.C. § 706 (emphasis added). Courts have 
recognized accordingly that a federal agency has a reasonable time to discharge its 
obligations.’ Thus, “if an agency has no concrete deadline establishing a date by which it must 
act, ... a. court must compel only action that is delayed unreasonably. . . . [W]hen an agency is 
required to act--either by organic statute or by the APA--within an expeditious, prompt, or 
reasonable time, § 706 leaves in the courts the discretion to decide whether agency delay is 
unreasonable.”!'° 


Here, Geneva [JI contains no strict deadlines for compliance. Indeed, it would be 
illogical to require immediate compliance, particularly if a nation were suddenly attacked and 
had no warming that POW facilities would be needed. Further, it might not be immediately 
practicable, given the conditions in the field where POWs would first be detained, to provide 

conditions that fully compty with Geneva ITI. Given that Geneva II has no mandated timetable, 
the armed forces have a reasonable time to satisfy their obligations of treatment with regard to 
POWs and are not guilty of breach when it is infeasible to achieve immediate compliance. 


B. Status of Taliban Prisoners Under Article 4 


Even if the President declines to suspend our obligations under Geneva III toward 
Afghanistan, it is possible that Taliban detainees still might not receive the legal status of POWs. 
Geneva Il] provides that once a conflict falls within common article 2, combatants must fall 
within one of several categories in order to receive POW status. Article 4(A)(1)-(3) sets out the 
three categories relevant here: i) members of the armed forces of a party to the conflict, along 
with accompanying militia and volunteer forces; ii) members of militia or volunteer corps who 
are commanded by an individual responsible to his subordinates, who have a distinctive sign 
recognizable from a distance, who carry arms openly, and who obey the laws of war; and iii) 
members of regular armed forces who profess allegiance to a government or authority that is not 
recognized by the detaining power. Should “any doubt arise as to whether persons, having 
committed a belligerent act and having fallen into the hands of the enemy,” article 5 of Geneva 
II requires that these individuals “enjoy the protections of” the Convention until a tribunal has 
determined their status. As we understand it, as a matter of practice prisoners are presumed to 
have article 4 POW status until a tribunal determines otherwise. 


Although these provisions seem to contemplate a case-by-case determination of an 
individual detainee’s status, the President could determine categorically that all Taliban prisoners 
fall outside article 4. Under Article II of the Constitution, the President possesses the power to 


Opportunity to see some of the prisoners at the transit camp at E] Quantara and Kusseima.” /d, at 203 (citation 
omitted). Although Israel was technically obliged under the Convention to provide access to Arab POWs, 
immediate compliance. with that obligation was infeasible. 

'® Sierra Club v. Thomas, 828 F.2d 783, 794 (D.C. Cir. 1987). 

"'° Forest Guardians v. Babbitt, 174 F.3d 1178, 1190 (10th Cir. 1999). 
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interpret treaties on behalf of the Nation.'’’ He could interpret Geneva III, in light of the known 
facts concerning the operation of Taliban forces during the Afghanistan conflict, to find that all 
of the Taliban forces do not fall within the legal definition of prisoners of war as defined by 
article 4. A presidential determination of this nature would eliminate any legal “doubt” as to the 
prisoners’ status, as a matter of domestic law, and would therefore obviate the need for article 5 
tribunals. 


We do not have, however, the facts available to advise your Department or the White 
House whether the President would have the grounds to apply the law to the facts in this 
categorical manner. Some of the facts which would be important to such a decision include: 
whether Taliban units followed a recognizable, hierarchical command-and-control structure, 
whether they wore distinctive uniforms, whether they operated in the open with their weapons 
visible, the tactics and strategies with which they conducted hostilities, and whether they obeyed 
the laws of war. If your Department were to conclude that the Afghanistan conflict demonstrated 
that the conduct of the Taliban militia had always violated these requirements, you would be 
justified in advising the President to determine that all Taliban prisoners are not POWs under 
article 4. 


It is important to recognize that if the President were to pursue this line of reasoning, the 
executive branch would have to find that the Afghanistan conflict qualifies as an international 
war between two state parties to the Conventions. Article 4 is not a jurisdictional provision, but 
is instead only applied once a conflict has fallen within the definition of an international conflict 
covered by common article 2 of the Conventions. At this point in time, we cannot predict what 
consequences this acceptance of jurisdiction would have for future stages in the war on 
terronsm. 


Nonetheless, if the President were to make such a determination, the WCA still would not 
impose any liability. As will be recalled, the WCA criminalizes either grave breaches of the 
Geneva Conventions or violations of common article 3. If members of the Taliban militia do not 
qualify as POWs under article 4, even though the conflict falls within common article 2’s 
junsdictional provisions, then their treatment cannot constitute a grave breach under Geneva II. 
Article 130 of Geneva III states that a grave breach occurs only when certain acts are committed 
against “persons . . . protected by the Convention.” If the President were to find that Taliban 
prisoners did not constitute POWs under article 4, they would no longer be persons protected by 
the Convention. Thus, their treatment could not give rise to a grave breach under article 130, nor 
constitute a violation of the WCA. 


Further, if the President were to find that all Taliban prisoners did not enjoy the status of 
POWs under article 4, they would not be legally entitled to the standards of treatment in common 
article 3. As the Afghanistan war is international in nature, involving as it does the use of force 
by state parties — the United States and Great Britain - which are outside of Afghanistan, 
common article 3 by its very terms would not apply. Common article 3, as we have explained 
earlier, does not serve as a catch-all provision that applies to all armed conflicts, but rather as a 


'"! Memorandum for John Bellinger, Il], Senior Associate Counsel and Legal Adviser to the National Security 
Council, from John C. Yoo, Deputy Assistant Attomey General and Robert J. Delahunty, Special Counsel, Office of 
Legal Counsel, Re: Authority of the President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001). 
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specific complement to common article 2. Further, in reaching the article 4 analysis, the United 
States would be accepting that Geneva Convention jurisdiction existed over the conflict pursuant 
to common article 2. Common article 3 by its text would not apply, and therefore any violation 
of its terms would not constitute a violation of the WCA. 


V. Customary International Law 


Thus far, this memorandum has addressed the issue whether the Geneva Conventions, 
and the WCA, apply to the detention and trial of a] Qaeda and Taliban militia members taken 
prisoner in Afghanistan. Having concluded that these laws do not apply, we turn to the effect, if 
any, of customary international law. Some may take the view that even if the Geneva 
Conventions, by their terms, do not govern the treatment of al Qaeda and Taliban prisoners, the 
substance of these agreements has received such universal approval that it has risen to the status 
of customary international law. Customary intermational law, however cannot bind the executive 
branch under the Constitution because it is not federal law. This is a view that this Office has 
expressed before,''? and is one consistent with the views of the federal courts,’”? and with 
executive branch positions before the courts.''* Although we are not currently aware whether 
any detention conditions currently would violate customary international law, it should be clear 
that customary international law would not bind the President. 


A._Js Customary International Law Federal Law? 


Under the view promoted by many international law academics, any presidential 
violation of customary international law is presumptively unconstitutional.!'© These scholars 
argue that customary international Jaw is federal law, and that the President’s Article II duty 
under the Take Care Clause requires him to execute customary international Jaw as well as 
Statutes lawfully enacted under the Constitution. A President may not violate customary 
intemational law, therefore, just as he cannot violate a statute, unless he believes it to be 
unconstitutional. Relying upon cases such as The Paquete Habana, 175 U.S. 677, 700 (1900), in 
which the Supreme Court observed that “international law is part of our law,” this position often 
claims that the federal judiciary has the authonty to invalidate executive action that runs counter 
to customary international law.''® 


"2 See Authority of the Federal Bureau of Investigation to Override International Law in Extraterritorial Law 
Enforcement Activities, 13 Op. O.L.C. 163 (1989). 
its See, e.g., United States v. Alvarez-Machain, 504 U.S. 655 (1992). 

See id. at 669-70; Committee of United States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935-36 
(D.C. Cir. 1988); Garcia-Mir v. Meese, 788 F.2d 1446, 1453-55 (11th Cir.), cert, denied, 479 U.S. 889 (1986). 

See, e.g., Michael J. Glennon, Raising the Paquete Habana. /s Violation of Customary International Law by the 
Executive Unconstitutional?, 80 Nw. U. L. Rev. 321, 325 (1985); Louis Henkin, International Law As Law in the 
United States, 82 Mich. L. Rev. 1555, 1567 (1984); Jules Lobel, The Limits of Constitutional Power: Conflicts 
Between Foreign Policy and International Law, 71 Va. L. Rev. 1071, 1179 (1985); see also Jonathan R. Chamey, 
Agora: May the President Violate Customary International Law?, 80 Am. J. Int'l L. 913 (1986). 

Recently, the status of customary international law within the federal legal system has been the subject of 
sustained debate with legal academia. The legitimacy of incorporating customary international law as federal law 
has been subjected in these exchanges to crippling doubts. See Curtis A. Bradley & Jack L. Goldsmith, Customary 
International Law As Federal Common Law: A Critique of the Moder Position, 110 Harv. L. Rev. 815, 817 
(1997); see also Phillip R. Trimble, 4 Revisionist View of Customary International Law, 33 UCLA L. Rev. 665, 
672-673 (1986); Arthur M. Weisburd, The Executive Branch and International Law, 41 Vand. L. Rev. 1205, 1269 
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This view of customary international law is seriously mistaken. The constitutional text 
nowhere brackets presidential or federal power within the confines of customary international 
Jaw. When the Supremacy Clause discusses the sources of federal law, it enumerates only “this 
Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the Authority of the United States.” U.S. 
Const. art. VI. Customary international law is nowhere mentioned in the Constitution as an 
independent source of federal law or as a constraint on the political branches of government. 
Indeed, if it were, there would have been no need to grant to Congress the power to “define and 
punish . . . Offenses against the Law of Nations.”"'’ Jt is also clear that the original 
understanding of the Framers was that “Laws of the United States” did not include the law of 
nations, as international law was called in the late eighteenth century. In explaining the 
jurisdiction of the Article III courts to cases arising “under the Constitution and the Laws of the 
United States,” for example, Alexander Hamilton did not include the laws of nations as a source 
of jurisdiction. '8 Rather, Hamilton pointed out, claims involving the laws of nations would arise 
either in diversity cases or maritime cases,''? which by definition do not involve “the Laws of the 
United States.” Little evidence exists that those who attended the Philadelphia Convention in the 
summer of 1787 or the State ratifying conventions believed that federal law would have included 
customary international law, but rather that the laws of nations was part of a general common 
law that was not true federal law.'”° 


Indeed, allowing customary international law to rise to the level of federal law would 
create severe distortions in the structure of the Constitution. Incorporation of customary 
international law directly into federal Jaw would bypass the delicate procedures established by 
the Constitution for amending the Constitution or for enacting legislation.'?' Customary 
international law is not approved by two-thirds of Congress and three-quarters of the State 
legislatures, it has not been passed by both houses of Congress and signed by the President, nor 
is it made by the President with the advice and consent of two-thirds of the Senate. In other 
words, customary international law has not undergone the difficult hurdles that stand before 


enactment of constitutional amendments, statutes, or treaties. As such, it can have no legal effect © 


(1988). These claims have not gone unchallenged. See Harold H. Koh, Js International Law Really State Law?, 111 
Harv. L. Rev. 1824, 1827 (1998); Gerald L. Neuman, Sense and Nonsense About Customary International Law: A 
Response to Professors Bradley and Goldsmith, 66 Fordham L. Rev. 371, 371 (1997); Beth Stephens, The Law of 
Our Land: Customary International Law As Federal Law After Erie, 66 Fordham L. Rev. 393, 396-97 (1997). 
Bradley and Goldsmith have responded to their critics several times. See Curtis A. Bradley & Jack L. Goldsmith, 
Federal Courts and the Incorporation of International Law, 111 Harv. L. Rev. 2260 (1998); Curtis A. Bradley & 
Jack L. Goldsmith, The Current Illegitimacy of International Human Rights Litigation, 66 Fordham L. Rev. 319, 
330 (1997). 

47 U.S. Const. art. I, § 8, cl. 10. 

"'® The Federalist No. 80, at 447-49 (Alexander Hamilton) (Clinton Rossiter ed., 1999). 

"? Id. at 444-46, 

2° See, e.g., Stewart Jay, The Status of the Law of Nations in Early American Law, 42 Vand. L. Rev. 819, 830-37 
(1989); Bradford R. Clark, Federal Common Law: A Structural Reinterpretation, 144 U. Pa. L. Rev. 1245, 1306-12 
(1996); Curtis A. Bradley & Jack L. Goldsmith, The Current illegitimacy of International Human Rights Litigation, 
66 Fordham L. Rev. 319, 333-36 (1997). 

"" Cf INS v. Chadha, 462 U.S. 919 (1983) (invalidating legislative veto for failure to undergo bicameralism and 
presentment as required by Article I, Section 8 for all legislation). 


‘ 


33 


a 


_xely¥ 


any) 


< . 


on the government or on American citizens because it is not law.'*? Even the inclusion of 
treaties in the Supremacy Clause does not render treaties automatically self-executing in federal 
court, not to mention self-executing against the executive branch.’”? If even treaties that have 
undergone presidential signature and senatorial advice and consent can have no binding legal 
effect in the United States, then it certainly must be the case that a source of rules that never 
undergoes any process established by our Constitution cannot be law. 


It is well accepted that the political branches have ample authority to override customary 
international Jaw within their respective spheres of authority. This has been recognized by the 
Supreme Court since the earliest days of the Republic. In The Schooner Exchange v. McFaddon, 
for example, Chief Justice Marshall applied customary international Jaw to the seizure of a 
French warship only because the United States goverment had not chosen a different rule. 


It seems then to the Court, to be a principle of public [international] law, that 
national ships of war, entering the port of a friendly power open for their 
reception, are to be considered as exempted by the consent of that power from its 
jurisdiction. Without doubt, the sovereign of the place is capable of destroying 
this implication. He may claim and exercise junsdiction, either by employing 
force, or by subjecting such vessels to the ordinary tribunals. '”4 


In Brown v. United States, 12 U.S. (8 Cranch) 110 (1814), Chief Justice Marshall again stated 
that customary international law “is a guide which the sovereign follows or abandons at his will. 
The rule, like other precepts of morality, of humanity, and even of wisdom, is addressed to the 
Judgment of the sovereign; and although it cannot be disregarded by him without obloquy, yet it 
may be disregarded.”'”° In other words, overriding customary international law may prove to be 
a bad idea, or be subject to criticism, but there is no doubt that the government has the power to 
do it. 


Indeed, proponents of the notion that customary international law is federal law can find 
little support in either history or Supreme Court case law. It is true that in some contexts, mostly 
involving maritime, insurance, and commercial Jaw, the federal courts in the nineteenth century 
looked to customary international Jaw as a guide.'7° Upon closer examination of these cases, 
however, it 1s clear that customary international law had the status only of the general federal 
common law that was applied in federal diversity cases under Swift v. Tyson, 41 U.S. (16 Pet.) 1 
(1842). As such, it was not considered true federal law under the Supremacy Clause; it did not 
support Article II “arising under” jurisdiction; it did not pre-empt inconsistent state law; and it 
did not bind the executive branch. Indeed, even during this period, the Supreme Court 
acknowledged that the laws of war did not qualify as true federal law and could not therefore 


"22 In fact, allowing customary international law to bear the force of federal law would create significant problems 
under the Appointments Clause and the non-delegation doctrine, as it would be law made completely outside the 
American legal system through a process of international! practice, rather than either the legislature or officers of the 
United States authorized to do so. 

"3 See, e.g., Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829). 

4 11U.S. (7 Cranch) 116, 145-46 (1812). 

"5 Id. at 128. 

28 See, é.g., Oliver Am. Trading Co. v. Mexico, 264 U.S. 440, 442-43 (1924); Huntington v. Atirill, 146 U.S. 657, 
683 (1892); New York Life Ins. Co. v. Hendren, 92 U.S. 286, 286-87 (1875). 
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serve as the basis for federal subject matter jurisdiction. In New York Life Ins. Co. v. Hendren, 
92 U.S. 286, for example, the Supreme Court declared that it had no jurisdiction to review “the 
general laws of war, as recognized by the law of nations applicable to this case,” because such 
laws do not involve the Constitution, laws, treaties, or Executive proclamations of the United 
States.'2” The spurious nature of this type of law led the Supreme Court in the famous case of 
Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938), to eliminate general federal common law. 


Even the case most relied upon by proponents of customary international law’s status as 
federal law, The Paquete Habana, itself acknowledges that customary international law is 
subject to override by the action of the political branches. The Paquete Habana involved the 
question whether U.S. armed vessels in wartime could capture certain fishing vessels belonging 
to enemy nationals and sell them as prize. In that case, the Court applied an international law 
rule, and did indeed say that “international! law is part of our law.”'8 But Justice Gray then 
continued, “where there is no treaty and no controlling executive or legislative act or judicial 
decision, resort must be had to the customs and usages of civilized nations.” Jd. (emphasis 
added). In other words, while it was willing to apply customary international law as general 
federal common law (this was the era of Swift v. Tyson), the Court also readily acknowledged 
that the political branches and even the federal judiciary could override it at any time. No 
Supreme Court decision in modem times has challenged that view.'?? Thus, under clear 
Supreme Court precedent, any presidential decision in the current conflict concerning the 
detention and trial of al Qaeda or Taliban militia prisoners would constitute a “controlling” 
Executive act that would immediately and completely override any customary international law 
norms. 


Constitutional text and Supreme Court decisions aside, allowing the federal courts to rely 
upon international law to restrict the President's discretion to conduct war would raise deep 
structural problems. First, if customary intemational law is indeed federal law, then it must 


"7 92 U.S. 286, 286-87. 

"8 175 U.S. at 700. 

9 Two lines of cases are often cited for the proposition that the Supreme Court has found customary international 
law to be federal law. The first derives from Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804), 
The “Charming Betsy” rule, as it is sometimes known, is a rule of construction that a statute should be construed 
when possible so as not to conflict with international law. This rule, however, does not apply international law of its 
own force, but instead can be seen as measure of judicial restraint: that violating international law is a decision for 
the political branches to make, and that if they wish to do so, they should state clearly their intentions. The second, 
Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, applied the “act of state” doctrine, which generally precludes 
courts from examining the validity of the decisions of foreign governments taken on their own soil, as federal 
common law to a suit over expropriations by the Cuban govemment. As with Charming Betsy, however, the Court 
developed this rule as one of judicial self-restraint to preserve the flexibility of the political branches to decide how 
to conduct foreign policy. 

Some supporters of customary international law as federal law rely on a third line of cases, beginning with 
Fildrtiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980). In Fildrtiga, the Second Circuit read the federal Alien Tort 
Statute, 28 U.S.C. §1350 (1994), to allow a tort suit in federal court against the former official of a foreign 
government for violating norms of international human rights law, namely torture. Incorporation of customary 
international law via the Alien Tort Statute, while accepted by several circuit courts, has never received the blessings 
of the Supreme Court and has been sharply criticized by some circuits, see, e.g., Tel-Oren v. Libyan Arab Republic, 
726 F.2d 774, 808-10 (D.C. Cir. 1984) (Bork, J., concurring), cert. denied, 470 U.S. 1003 (1985), as well as by 
academics, see Curtis A. Bradley & Jack L. Goldsmith, The Current /llegitimacy of International Human Rights 
Litigation, 66 Fordham L. Rev. 319, 330 (1997). 
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receive all of the benefits of the Supremacy Clause. Therefore, customary international law 
would not only bind the President, but it also would pre-empt state law and even supersede 
inconsistent federal] statutes and treaties that were enacted before the mle of customary 
international law came into being. This has never happened. Indeed, giving customary 
international law this power not only runs counter to the Supreme Court cases described above, 
but would have the effect of importing a body of law to restrain the three branches of American 
government that never underwent any approval by our democratic political process. If 
customary international law does not have these effects, as the constitutional text, practice and 
most sensible readings of the Constitution indicate, then it cannot be true federal Jaw under the 
Supremacy Clause. As non-federal law, then, customary intemational law cannot bind the 
President or the executive branch, in any legally meaningful way, in its conduct of the war in 
Afghanistan. 


Second, relying upon customary international Jaw here would undermine the President’s 
control over foreign relations and his Commander in Chief authority. As we have noted, the 
President under the Constitution is given plenary authonty over the conduct of the Nation’s 
foreign relations and over the use of the military. Importing customary international law notions 
conceming armed conflict would represent a direct infringement on the President’s discretion as 
the Commander in Chief and Chief Executive to determine how best to conduct the Nation's 
military affairs. Presidents and courts have agreed that the President enjoys the fullest discretion 

‘permitted by the Constitution in commanding troops in the field.'*° It is difficult to see what 
Jegal authority under our constitutional system would permit customary intemational law to 
restrict the exercise of the President’s plenary power in this area, which is granted to him directly 
by the Constitution. Further, reading customary international law to be federal law would 
improperly inhibit the President’s role as the representative of the Nation in its foreign affairs.'*" 

Customary law is not static; it evolves through a dynamic process of State custom and practice. 
“States necessarily must have the authority to contravene international norms, however, for it is 
the process of changing state practice that allows customary international Jaw to evolve.”!?? As 
we observed in 1989, “[i]f the United States is to participate in the evolution of international law, 
the Executive must have the power to act inconsistently with international law where 
necessary.”'? The power to override or ignore customary international law, even the law 
applying to armed conflict, is “an integral part of the President’s foreign affairs power.”!34 


Third, if customary international law is truly federal law, it presumably must be 
enforceable by the federal courts. Allowing international law to interfere with the President’s 


°° See Memorandum for Timothy E. Flanigan, Deputy Counsel to the President, from John C. Yoo, Deputy 
Assistant Attomey General, Office of Legal Counsel, Re: The President’s Constitutional Authority to Conduct 
Military Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (reviewing authorities). 

Bl When articulating principles of international law in its relations with other states, the Executive branch speaks 
not only as an interpreter of generally accepted and traditional miles, as would the courts, but also as an advocate of 
standards it believes desirable for the community of nations and protective of national concerns.” Sabbatino, 376 
US. at 432-33. See also Rappenecker v. United States, 509 F.Supp. 1024, 1029 (N.D. Cal. 1980) (“Under the 
doctrine of separation of powers, the making of those determinations [under intemational law] is entrusted to the 
President.”); International Load line Convention, 40 Op. Atty Gen. at 123-24 (President “speak{s} for the nation” in 
making determination under international law). 

a 13 Op. O.L.C. at 170. 


34 rg at 71. 
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war power in this way, however, would expand the federal judiciary’s authority into areas where 
it has little competence, where the Constitution does not textually call for its intervention, and 
where it risks defiance by the political branches. Indeed, treating customary international law as 
federal Jaw would require the judiciary to intervene into the most deeply of political questions, 
those concerning war. This the federal] courts have said they will not do, most recently during 
the Kosovo conflict.’*> Again, the practice of the branches demonstrates that they do not 
consider customary international law to be federal law. This position makes sense even at the 
level of democratic theory, because conceiving of international law as a restraint on warmaking 
would allow norms of questionable democratic origin to constrain actions validly taken under the 
U.S. Constitution by popularly accountable national representatives. 


Based on these considerations of constitutional text, structure, and history, we conclude 
that customary international law does not bind the President or the U.S. Armed Forces tn their 
decisions conceming the detention conditions of al Qaeda and Taliban prisoners. 


Conclusion 


For the foregoing reasons, we conclude that neither the federal War Crimes Act nor the 
Geneva Conventions would apply to the detention conditions of al Qaeda prisoners. We also 
conclude that the President has the plenary constitutional power to suspend our treaty obligations 
toward Afghanistan during the period of the conflict. He may exercise that discretion on the 
basis that Afghanistan was a failed state. Even if he chose not to, he could interpret Geneva III 
to find that members of the Taliban militia failed to qualify as POWs under the terms of the 
treaty. We also conclude that customary international law has no binding legal effect on either 
the President or the military because it is not federal law, as recognized by the Constitution. 


We should make clear that in reaching a decision to suspend our treaty obligations or to 
constme Geneva III to conclude that members of the Taliban militia are not POWs, the President 


need not make any specific finding. Rather, he need only authorize or approve policies that - 


would be consistent with the understanding that al Qaeda and Taliban prisoners are not POWs 
under Geneva III. 


Please let us know if we can provide further assistance. 


LS, 


ay B. Bybee 
Assistant Attorney General 


5 See, e.g., Campbell y. Clinton, 203 F.3d 19, 40 (D.C. Cir.), cert. denied, 531 U.S. 815 (2000). 
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DECLARATION 
IN THE CASE OF U.S. v. G. P. PITTMAN, USMC 


I certify that the following facts are true, to the best of my knowledge and belief: 


1. Jam currently the Deputy Staff Judge Advocate for the Naval Criminal 
Investigative Service, Headquarters (hereinafter “NCIS”). 


2. The Deputy Assistant Director for Personnel Operations and Services 
supervises the department responsible for agent recruitment and hiring; agent 
assignments; and the personnel and pay administration for all NCIS civilian 
employees. The Deputy Assistant Director for Personnel Operations and Services 
maintains personnel records at NCIS Headquarters for all civilian special agents. 
Upon receipt of field investigations or reports concerning NCIS employees, or 
upon receipt of closed Internal Personnel Inquiries controlled by the Office of 
Inspections (NCIS Code 00]), the Deputy Assistant Director for Personnel 
Operations and Services considers the appropriate discipline. She issues all letters 
ofreprimand. The Deputy Assistant Director for Personnel Operations and 
Services serves as the proposing official on disciplinary actions in which the 
proposed discipline exceeds a letter of reprimand, and a designated deciding 
official then determines the appropriate discipline. Code 001 1, Information 
Systems Department has cognizance over al] NCIS investigative files and Special 
Agent personnel Contro] files. Control files contain the pre-employment 
background investigation and any internal personnel investigation in which the 
agent was a subject. 


3. On 16 August 2004, I personally reviewed the control file of NCIS Special 


Agent (b)(6) ‘maintained at NCISHQ Code 0011. I also queried Code 
OO! as to any open or closed Internal Personnel Inquiries regarding Special Agent 
(b)(6) I have determined that Special Agent (b)(6) control file contains 


intormation responsive to your discovery request: 


a. Circa October 1997, SA (b)(6) completed a standard questionnaire as 
part of his inprocessing with the U.S. Marine Corps. On the questionnaire, SA 
(b)(6) failed to answer the, yes or no, question related to his past use of drugs, to 
include steroids. In addition, SA(e) did not provide any explanation in the 
area provided for that purpose on the torm. A background check was performed 
as part of SA(6)6) nomination for assignment as a Special Agent with NCIS. 
This background check revealed SA(y@) had admitted steroid use. On 11 
January 2001, SA (b)(6) was interviewed regarding this past drug use of steroids. 
SA (66) stated that while he was employed as a personal trainer, he was given 
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DECLARATION 
IN THE CASE OF U.S. v. G. P. PITTMAN. USMC 
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some pills from a co-worker who had supplied him with promotional nutrition 
supplements in the past. SA(y@) further stated that after ten days of taking the 
pills, he took them to a pharmacist who told him that the pills were probably 
steroids. 7 


b. During the Januarv 2001, background investigation conducted by NCIS, it was 
also learned that SA (b)(6) was denied employment with the Oceanside Police 
Department (OPD). A review of (6) OPD applicant file revealed 
derogatory information. On 1] January 2001, SA (b)(6) Was interviewed by 
NCIS regarding his falsifying an application with a law enforcement agency and 
the circumstances surrounding his termination of past employment. During this 
interview, SA (b)(6)_ stated he had been asked to resign from a job he had held for 
five years after taking a second job with a bail bonds company which was causing 
him to fall asleep at his primary job. When his employer from his primary job 
asked him to either resign or quit his job with the bail bond company, SA (b)6) 
chose the former. SA ()(6) stated he had withheld this information from the 


OPD in order to gain employment. 


I declare that the foregoing is tre and correct to the best of my knowledge. 


Dated: 17 AUG 04 

ERIC M. PEDERSEN 

LT, JAGC, USNR 

Naval Criminal Investigative Service 
Washington Navy Yard Bldg. 111, Suite 2000 
716 Sicard Street, S.E. 

Washington Navy Yard, DC 20388 
Telephone No.: (202) 433-6781 

Fax No.: (202) 433-9619 
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NAVAL CRIMINAL INVESTIGATIVE SERVICE 
OFFICE OF THE DIRECTOR 

FAX: (202) 433-9619 

TELE: (202) 433-8800 
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NAVAL CRIMINAL 


To: 


From: ©) 


ate yp Be 
Tele: 202 ax OKIE Pages: ~ 63. 


sup: OF (P22: 


Please Comment Please Reply 


For Review 


@Comments: 
“Woes oe aD 
» CONFIDENTIALITY NOTICE: 


The information contained in this facsimile is a CONFIDENTIAL COMMUNICATION and may be 
protected by one or more legal privileges. It is intended solely for the use of the recipient identified 
above. if you are not the intended recipient, you are hereby notified that reading, copying, or 
distributing this transmission is STRICTLY PROHIBITED. The sender has not waived any 
applicable privilege by sending the accompanying transmission. If you have received this 
transmission in error, please notify the sender immediately by telephone, and we will arrange to 
have the transmission returned at not cost to you. Thank you. 
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DEPARTMENT OF THE NAVY 


HEADQUARTERS 
NAVAL CRIMINAL INVESTIGATIVE SERVICE 
716 SICARD STREET SE SUITE 2000 
WASHINGTON Navy Yard DOG 20368-+S380 


5800 
Ser OOLBP/4U-0180 
17 AUG 04 


From: LT Eric M. Pedersen, JAGC, USN, Deputy Staff Judge Advocate, 
Naval Criminal Investigative Service 
To: Capt. W.D. Hood, USMC, Trial Counsel, 1° SSG 


Subj: HENTHORNE REQUEST ICO U.S. G. P. PITTMAN, USMC 
Ref: (a) Your Itr 5800 TC/wdh of 13 Aug 04 


1, Pursuant to your request, I have reviewed the control file of USMC Special Agent 
(b)(6) for material that is discoverable under Brady y. 
Marviand. Please be advised that this agency does not maintain the personnel files of 
USMC Special Agents. Specia) Agent(p)(6) Service Record Book (personnel file) is 
maintained locally at his base command. Therefore, this office did not conduct a review 
of that file. 


2. [have determined that Special Agent (66) control file contains some information 
responsive to your request. Enclosed find my Declaration testifying to the above. All 
other information in Special Agent (b)(6) control file contains information regarding his 
agent application and does not contain any discoverable information under Brady and its 


progeny. 
3. My point of contact for this matter is ()@) _ Paralegal Specialist. She 


may be reached at (202) 433-8818. ; 


ERIC M. PEDERSEN 
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SUMMARY OF EXPECTED TESTIMONY OF NCIS AGENT (6) 
If Agent (py) were to be called as a witness it is expected he would testify as follows: 


Agent (b)(6) assisted in the interview of LCpl (b)(6) LCpl! (b)6) was 
suspected at the time of negligent homicide in the death of Mr. (b)(6) 

LCpl (b)(6) had been ordered by the accused, Major Paulus. to drag Mr. (b)(6) out 
of a holding cell at Camp Whitehorse by the neck. LCpl (b)6) told Agent (b)(6) how 
he accomplished the dragging. LCpl ()(6) then performed a demonstration on 
Agent (b)6) of the technique he used for the dragging. 


LCpl (b)6) : placed his left hand under the head of Agent (b)(6) and his right hand 
around the chin of Agent (b)(6). LCpl (66) then attempted to lift Agent (b)6) head 
off the ground as he did (b)@) head. Agent (b)(6) felt pressure from (6)(6) 


hand on the right side of his neck. Agent (b)(6) then began to choke and stoppea 
(b)(6) in his demonstration. 
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Lu CIS 
Major, U.S. Marine Corps 
Trial Counsel 
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The Article 32 investigation opened at 1257, 


An 
al 


January 2004. 


Lieutenant Colonel (b)(6) U. S. Army, was called as a 
witness by the government, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the government: 


Q. Please state your full name. 

ak (b)(6) 

Q. And, ma‘am, you’re currently a lieutenant colonel in the 
United States Army? 

Avs That's correct. 

Q. Current unit, please? 

B I’m assigned as the Armed Forces Regional Medical 


Examiner at Landstuhl, Germany. 


TC: The court reporter can’t hear you, ma’am. 

LO% Neither can I. 

WIT: I’m assigned as the Armed Forces Regional Medical Examiner 
in Landstuhl, Germany. 

IO: Thank you. 

Q. And what are your duties in that billet? 

A As appointed as a Regional Medical Examiner for the 


Armed Forces Medical Examiner, I'm responsible for 
medical legal investigations in the area of CENTCOM and 
EUCOM for all our active duty dependents and Civilians 
that are under DOD or federal investigation. 


All right, ma’am. You are a medical doctor; is that 
correct? 
That’s correct. 


Can you just briefly tell us about your licenses? 
Well, I’m licensed as a medical doctor to practice in 
the State of Hawaii, and I’m board Certified as a 
pathologist in both anatomic clinical pathology and 


forensic pathology. d ) 
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What does that mean? 

That essentially is a certification process set up from 
the American Board of Pathology implying that you need 
all of the training and credentialing requirements and 
then pass their examinations to practice forensic 


pathology. 


And, now, as a part of your duties, you conduct 


autopsies. Correct? 
That’s correct. That’s part of the medical legal 


investigation. 


How many autopsies would you say that you conducted in 


your career? 
Probably, over about a thousand. 


Ma’am, how many cases that dealt with asphyxia? 
Approximately 10 percent of my caseload. 


And asphyxia, that would be what? 
Asphyxia is a process where you have a lack of oxygen 
reaching the brain and all of the other tissues. 


How many of those cases have dealt with strangulation? 


ZIMMERMANN) : Excuse me. Just so we understand, how many 


of the 10 percent, or how many of her total cases? 


Total. 


Total, 1 “aon 't- think “1 Can give you a number. But .of the 
10 percent, probably, about, close to 20 or 25 percent 


of those. 


All right, ma’am. And how many of those that have dealt 
with strangulation has the manner of death in your 
opinion been homicide? Desh mT sbatviigs Sh wees 


“Probably the majority of those. 


Ma'am, you’ve testified as an expert before in the field 


of forensic pathology? 
That is correct. 


How many times? 
Over 20. I’ve lost count after that. 
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And what types of proceedings? 
Fither Article 32's or courts-martial. The majority of 
them have been military. : 


All right. When you are performing an autopsy, in 
general sense, how do you go about doing that? What's 
your SOP for conducting an autopsy? 

Well, essentially, as I said, it’s part of the medical 
legal investigation which includes scene investigation 
and evaluation of the scene, identification photographic 
documentation, collection of evidence associated with 
the body. We then perform an external examination and 
an internal examination where we examine the organs 
within the body, collect specimens for microscopic 
examination, toxicology, and other special studies; and 
put this together into determining the cause, mechanism 
manner of death, as well as assessment of -- evaluation. 
of patterns of injuries or disease processes; and then 
include this in a preliminary and final autopsy report. 


And you used the words "cause, mechanism, and manner of 
death." Do those three words have special significance? 
Yes. Basic definition that I follow are cause of death, 
which is the proximate event that leads to the 
physiologic chain of reactions that ultimately end up in 
death. Mechanism would be the physiologic reactions 
that end up in death. And manner is basically how the 
cause of death comes about, whether it’s accident, 
suicide, homicide, natural death, and we're currently 
using combat related deaths. 


So for example, a stab wound to the heart would be the 
cause of death, the mechanism of death would be the 
actual injury to the heart, and, say, severe internal 
bleeding that leads to death; and then the manner of 
death would be homicide, using our legal definition, the 


death at the hands of. another... ... z Bereterdeae on) etabaties 


All right. Ma’am, let’‘s talk about, specifically, 
asphyxia. Now, again, that's a general definition. But 
when we’re talking about asphyxia, I assume there’s got 
to be a lot of different types of ways that someone 
could die from asphyxia. Is that correct? 

That’s correct. 


Is one of those ways -- would be strangulation. 


Correct? 
That’s correct. 
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Now, if someone -- if you could -- if you could just 
describe for us the different means by which, when 
you're ldlooking, like, in a strangulation case, how 
someone could potentially die. 

I guess there are different classifications, basic ones 
are -- when you’re talking about strangulation, you’re 
talking about a compression, constriction, around the 
neck that can lead to either compression of the major 
blood vessels bringing blood to and from the brain, 
compression of the airway. Less common would be also 
due to the injury of the structures of the neck, the 
cartilages and bones that would lead to either 
hemorrhage and edema or fluid loss into the tissues and 
swelling in the inner portion of the major airway that 
could lead to obstruction of air to getting to the 


lungs. 


So the major processes are considered ligature 
strangulation, and that is where you have a cord, some 
type of wire, or blunt object that actually encircles 
the neck and compresses these objects and causes the 
injury. And then depending on the definition used, 
there’s a manual strangulation that could either be just 
hands alone across the neck, compressing these 
structures or creating the injury, some we’ll lump under 
manual strangulation also the use of limbs, which can be 
arm, forearm, some type. And that also can be referred 
to as yoking or a choke hold as well. 


What type of indicators do you look for to determine, in 
your opinion, whether somecne has been strangled or not? 
There are some basic halimarks of strangulation. One of 
the major first ones often listed would be fracture of 

the hyGid bone -or the major cartilage structures in the 


neck -- 


Let..me just.stop_you.there, ma’am....Can. you.just.__.. 
describe for us what you are referring to when you say 
hyoid bone? 

The hyoid bone is a very small bone of various degrees 
of calcification depending on age that is almost 
horseshoe shaped that is right at the top of the airway 
rather deep within the neck. 


And for the record the witness took here right hand and 
made kind of like a U shape with her index finger and 
thumb and placed it up to the top portion of her neck. 


ssever UW 
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Uh-huh. 


Let me -- that is one of the hallmarks of strangulation. 
There are others varying in degrees of specificity. 


Like what, ma’am? 

Injury to the neck and the area that can either be 
external injury or injury in the form of hemorrhages to 
the soft tissues, the muscles under the neck. Another 
sign which would be less specific because it can be seen 
in other types of circumstances would be the presence of 
petichiae in the eyes or other areas in the hody. 
Petichiae being very smali either pinpoint hemorrhages 
in the very small blood vessels; sometimes it can even 
be larger hemorrhages due to -- depending on the 
mechanism, the lack of oxygen making the small vessels 
very leaky or the increases in vascular pressure from 
the prolonged compression against the blood vessels in 
the neck. 


Once again, these are nonspecific, not always seen in 
strangulation or other forms of asphyxia. It can be 
seen in other disease processes. And then the list gets 
less specific as you go along in terms of hallmarks of 
asphyxia. 


Let's talk specifically about petichiae for just a 
moment. You’re mentioning that possibly an indicator in 
strangulation would be petichiae in the eyes. Correct? 
That's correct. 


Do you need a spelling on that, sir? 
Il eertainly do. Staff Sergeant Wyss doesn’t, but TI do. 


Can you give us a spelling, ma’am? 


‘P-E-T-I-C-H-I-A-E. 


Now, ma’am, again, going back to my question, you 
mentioned petichiae as being an indicator looking in an 
individual's eyes. Could you just please describe in a 
little more specificity as to what would cause that type 
of condition to appear in the eye? 

It's somewhat controversial in the literature, but J] 
think the prevailing thought is the combination of a 
lack of -- anoxia, lack of oxygen getting to the brain 
through the blood, where the small blood vessels 
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actually can become leaky and start leaking blood from 
them. But also a likely combination is the increased 
either we call it hydrostatic or vascular pressure, 
forcing the blood from an area above the constriction te 
where the point -- the pressure wili also cause these as 


well. 


Now, if there’s more pressure applied to the neck in a 
strangulation case, would you expect to see more 
evidence of petichiae, like in the eyes, for example? 
Well,, generally you’li see them above the point of 
pressure or constriction. Soe, yes, you would expect to, 
but you don’t always. And depending on what source of 
literature that you're reading, anywhere from 60 to 

80 percent, you’ ll see petachiae. And a lot of att is 
very dependent on the mechanism that causes the 


asphyxia. 


Ma’am, going back to the hyoid bone -- and you mentioned 
that was an indicator, a Gamaged or broken hyoid bone, 
in a strangulation. Please describe what you mean by 
that. 

Well, first it’s not always seen in strangulation. The 
hyoid bone starting at younger ages its’s less 
calcified, much more flexible, so generally in young 
adults we may not see fractured hyoid bones. As 
individuals get older, that gets more calcified and more 
brittle, and we tend to see it more often. But once 
again, we don’t see it at all times, but it is 
considered a hallmark when you see that in 
strangulation. 


Tes, fairly yare tO see am orher carcumstances, You can 
see it in accidents, traumatic injury, such as high 
impact motor vehicle accidents with severe 
hyperextension of the neck backwards or, say, the 
dashboard coming into the neck at a specific location. 


"But “this is rare and not “reported often. “I think the 


numbers are less than .02 percent of traumatic deaths. 


You're talking about, I guess, possible car accidents, 
that type of thing, causing the break of a hyoid bone. 
Could a break occur if someone were to put manual 


pressure on someone’s neck? 
Yes. And I think that’s one of the reasons it’s 


considered a hallmark of strangulation. 
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Ma'am, I want to talk about antemortem and postmortem 
injuries on the body. Now, could you define for us what 
antemortem means? 

Antemortem is considered prior to death. 


And do you know how that is spelled, ma’‘am? 
A-N-T-E, mortem, M-O-R-T-E-M, one word, usually. 


Postmortem would refer to after death? 
After death. 


Are there things that you can look for in connecting an 
autopsy that can tell you whether an injury was received 
antemortem or postmortem? 

Certain appearances of the injuries such as abrasions 
different coloring, different consistency to them, ; 
degrees of hemorrhage that’s associated with the 
injuries. Generally if 1t occurs postmortem, you’re not 
going to see much bleeding as opposed to prior to death. 
And also we look for what’s called vital reaction. Ana 
this is a reaction of the tissues in response to the 
insult, and that is something we can see either grossly 
or microscopically. 


Ma'am, can you recall what you were doing on the -- 

10 June 2003? 

I believe that’s the day when we were in Iraq in Talil 
Air Base performing an autopsy ON ()@) 


How is it, ma’am, that you were assigned to conduct this 
autopsy? 

I was asked by the Armed Forces Medical Examiner to. 
deploy to perform the autopsy. This was after 
consideration was given first to have the remains 
brought to Germany, which, of course, would have been 
the better situation, but this was addressed with the 


- senior SJA-at.-CENTCOM. based on..the various -international 


laws, regulations, or sensitivities, it was determined 
that that would not be possible. So at that point we 
were asked to deploy with a team consisting of myself, 
forensic assistant trained in photography as well and a4 
forensic odontologist also with photography experience. 
And we deployed to Iraq to perform the autopsy. 


Did you provide -- were you provided any type of 
information regarding the state of the body or any 
information whatsoever regardine orier to 

és (b)(6) : 
conducting the autopsy: 
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We had relatively little information prior to our 
arrival there, and then they had an NCIS agent there as 
their representative, and I was able to obtain more 
information there. Essentially, the mortuary affairs 
people there gave us an indication of what to expect 
once we performed the autopsy. 


And what was that, ma'am? 

Basically, this was in June, period of fairly extreme 
heat. I think it was averaging -- I think that the low 
was 126-degrees. And the refrigeration units they had 
set up there was definitely suboptimal for those 
temperatures. So during the time -- the body had been 
there; it decomposed to a pretty fair degree. 


All right, ma’am. And you actually did conduct an 
autopsy Of (b)6) on 10 June 2003? 
That’s correct. 


Can you just please descripve for us what you did in 
conducting that autopsy? 

We basically brought all our equipment with us having 
done this on other occasions, either in Afghanistan or 
Iraq, downrange, and, basically, performed the autopsy 
as I described starting of f with the photographic 
documentation. At this time there was not much in terms 
of evidence collected because of the handling of the 
body and the state of the decomposition -- performed an 
external exam, internal exam, and collected specimens 
for toxicology and microscopic examination to bring back 
with us for evaluation. 


(b)(6) 
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All right. I’m going to show you IO Exhibit -- 

Okay. Hold on. I got some questions. 

With respect to 10 Number 29 which is the toxicology 
report, the fluids or the materials used for this report 
were not the ones that exploded on the Tarmac? 


THatv is: correctt> > ; dn hathiches, d? nti wateeed yeibeee ee eee, 


Those were completely worthiess for any purpose 
whatsoever? 


That is correct. 


And then the body apparently was exhumed at a later point 
in time? 


That is correct. 


IO: By NCIS? 


WIT: Yes. And this was at the request of the Armed Forces 
Medical Examiner. 


IO: Medical Examiner. Okay. And then those specimens were 
what were used to produce this report? 


WIT: That is correct. 

IO: TO Number 29 that you have in front of you? 

WIT: Yes. 

TO}: When was the body exhumed? 

WIT: I don’t have that exact date; except, generally, it shoulda 
either be in the incident details, which it does not 
appear to be. But it should have been about the time 


when this was signed because generally those need to be 
sent right about the time that you collect them. But I 
don’t know that for a fact, what that exact date was. 


LO® It was sometime after June 10? 


WIT: After June 10, and it was most likely somewhere around the 
time of July 3, which is the date by the NCIS agent when 
she sent them because I do know that they send them 
rather quickly. 


IO: Rather quickly after they acquire them? 

WIT: That 1S correct. 

AGS So almost a full month after (b)(6) had passed away? 
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LO: Does the passage of that much time impact the reliability 
of the toxicology exam, or is there no -- 

WIT: It can in terms -- and it’s something that the 
toxicologists know how to assess. One of the things 
over time, the body produces alcohol postmortem. And I 


think I said in the opinion in my report, there’s a 
pattern of these findings under volatiles in this report 
where they did find some things. And this is indicative 
of postmortem production of alcohol but in terms of 
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detecting the presence or absences of substances that 
were tested for, this should not -- the time period 
would not have affected that. 


IO: And the substances being any type of drug or some other -- 

WIT Any types of drugs. It's a full comprehensive drug screen 
and basically all of the thing that can be fatal were 
looked for. 

EO; (b)(6) 
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Questions 
QO. 


A. 


ae) 


Thank you. No further questions. 


by the government: 


I’m now going to hand you IO Exhibit 31. Do you 
recognize that, ma’am? 
Yes, I do. 


And what is that, ma’am? 


This is the preliminary report I issued upon return to 
Germany. 1 don't know if you had submitted -- 
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J did initially do a handwritten report there because 
our printer burned up in £he Heet as well, so we lost 4 
fair amount-oOf cur equipment, 


ZIMMERMANN): Did I hear you say that’s a handwritten 
report? 
No. This is one that was written after the handwritten 


report upon my return to Germany. 


And do you have the handwritten report with you when you 
when you -- 
I’m sorry? 


Do: yourstilb have the Handwritten report? 
I Stald Have it. Idon’t have at with “me: 


Okay. 
But it was just basically retyped. 


So what’s the significance of that document? 

This is a report just for our SOF. We summarize what we 
can say at least at time of autopsy and issue these. 
Either at the time we perform the autopsy or within 

48 hours. 

All right. 


Sir, did you have any other questions regarding that? 


Ma‘am, I’m handing you IO Exhibit 32. Do you recognize 
that document? 


yes, I do. 


And what is that? 


._This-was.-----onee again,--this was-just the-typewritten shedeasets 


form of the death certificate that I issued after 
completion of the autopsy. 


All right, ma’am. 
Any further questions on that one, sir 


No, I do not. 
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And, lastly, ma‘am, can you. =- I'll give you. 34. Do vou 
recognize that, ma’am? 
Yes, I do. 


The S:your. CV. “Cormmecly 
That is correct. 


And that’s the most current edition? 
Yes. 


Thank you, ma’am. 

Further questions on that exhibit, sir? 

No, I don’t. 

It's almost 2:30. What do you say we take a ten-minute 
break before any croess-examination begins on that. 


Actually we’ll make it 12 minutes and we'll resume back 
here at 1440. We’re in recess. 


The Article 32 investigation recessed at 1426, 27 January 2004. 


The Article 32 investigation was called to order at 1437, 
27 January 2004. 


TO: 


We’re back on the record. This Article 32 proceeding will 
come to order. All parties who were present when the 
court recessed are once again present. Accused and 


counsel are present. 


Mr. Zimmermann, would you like to begin your 
examination? 


CROSS-EXAMI NATION 


~~ Questions-by--the civilian -counsel -(Mr.-Zimmermanm) + er 


OO. 


A. 


Welcome to the Marine Corps Base. You and I have not 
spoken before have we, ma’ am? 
I don’t believe so. 


Let me ask you just a few guick questions about your 
background before we get into the substance of your 
fest imenmy; “Lt a coule? 

Okay. 
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I notice that you went to Michigan State for three 
VYEars: 
Yes. 


But you didn’t graduate from Michigan State? 
No. 


And went to Arizona State? 
Yes. 


With a four-year interval? 
That’s correct. 


Did you go into the Army? 
No. 


For whatever reason you went back to Arizona State, and 
you were there for three years? 
That 1s correct. 


So it took you six years to get your BA? 
BS. 


BS. Okay. And I noticed that you wear the bronze star? 
That is correct. 


That’s a very high award and thought great deal about -- 
Marines think a great deal of that. Without going into 
a lot of detail, can you tell us what you did to get 
that bronze star? 

We were very active as part of a, what we call, disaster 
and mortuary affairs recovery team, which is rather 
unique to the military. It’s combined with mortuary 
affairs search and recovery and a forensic team headed 
by myself, where we go to, basically, crashes, multiple 
fatality incidents, to ensure complete, expedient 


—recoveryof—the..remains..while--at--the--same-tame—- 


protecting the forensic investigation, as I act as 
consultant for the boards . 


We had numerous incidents during Afghanistan when we 
deployed for those, some of those in very hostile 
environments under hostile fire. And for that reason, 
we received the award. 


We? 
Basically, the team members, as part of the team. 
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How many people? 
Um, myself and four others. 


Pel OP ricer a: 
No. Actually, I think I was the only officer. 


So it was a meritorious service award, for meritorious 


service? 


For our, essentially, functioning and doing what we did 


during combat conditions and dangerous conditions. 


The bronze star can be awarded for two reasons, 


meritorious service or heroism. Was yours awarded for 


heroism? 


Not for heroism, nce. Well, in a sense, actually it was 
T believe that was in the write up because of the types” 
of things that we were doing in certain environments and 
under those conditions. And, yes, that was part of the 


write up. 


Okay. I noticed that you don’t have the combat V 
the v for valor on your ribbon. That’s because it was 


awarded for meritorious service. Correct? 


Beséntially; I think, the description in the write up 


was for heroism and not for meritorious service. 


Is there a reason you don’t have a V on your bronze 


star? 


As I found out afterwards, the V is for certain valor 


or 


situations where they get the V with that. SO you get 


Lt with or without. 


Without is for meritorious service; with is for valor or 


heroism. Correct? 
That could be; but that’s not how I understood it. But 
I’m not up to all of the terminology for that. 
All right. You give out your curriculum vitae when you 
testify in court? 
Yes, I do. 
And the purpose to that is to establish your 
qualiticatirons? 
Yes. That’s correct. 
So that it adds to your credibility? 
That is correct. 
SE ee eno MA 
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Now, is there a reason that your curriculum vitae on 


Q. 
page 2 says that you were awarded the bronze star for 
valor? 

A. Basically, that was my ignorance at the time before I 
learned that there was a distinction for the V. When it 
was described to us, it was for heroism and that was the 
term I heard used. But, no, I was not aware of that 
until recently. 

When did you learn that the bronze star award for valor 
was mot correct? 

A. I don’t think I would call it not correct in terms of 
what I had thought it to be. Basically, I didn’t really 
think about it that that was for valor on the CV, so it 
was not corrected. 

But you know now that you don’t rate the combat V, V for 
valor, because you’re not wearing it? 

A. I've learned that -- yes, at some point after that was 
written. 

or All right. So can we just say that this is a mistake on 
your CV? 

A. Yes, we can say that. 

QO. Now, how many -- you said that you have performed over a 
thousand autopsies? 

A. That’s correct. 

Q. How many have you performed personally that you were the 
attending pathologist? 

A. About all of them. 

QO. How many of those were performed on bodies that were not 
refrigerated for over 32 hours? 

A. Probably -- were not refrigerated? 

O-; Yes. How many of those autopsies that you performed 
were done on bodies that had basically been decomposing 
without refrigeration for a day and a half or more? 

A. Basically -- I guess, I’m not quite sure what you’re 


referring to because I've -- 


Gs Okay. Let’s have this understanding. If I ask you a 
question and it’s not clear, you tell me because I want 
to make sure that you’re answering the question that I’m 
asking and sometimes I don't ask them very artfully and 
ii) try again: 

A. Okay. 


on Okay. “‘Most-of the time in the general practice of 
pathology someone is conducting an autopsy on a body 
that died in a hospital or died in a wreck and was taken 
somewhere where it was refrigerated relatively soon 
after death. But that’s not always the case. Sometimes 
we perform autopsies on bodies that had been located 
sometime after death and had been just lying out in the 
environment. 


And so what my question is: Of those autopsies that you 
testified you performed, Now many of them have been -- 
approximately how many of them have been on bodies that 
were unrefrigerated for over 32 or 34 hours? If you can 


remember . 
_ A. And so decomposing. 

QO. Yes. 

A. I couldn’t give you a number for that. Certainly less 
than ten percent. 

Q. itts much: more dirficull than. te do 2 -in.a pedy thar 
had passes away in a hospital and has been refrigerated 
instantly. Correct? 

j. That is correct. 

Ox And how many of those autopsy that you performed were 
done on bodies where the autopsy occurred more than 
100 hours after death, four days after death? 

Be. A great many. Because of the situation we’re in, it 

ae ota kes-time--fer-the-bedies to-get to-me-.--So-there’s-a- 
large portion, but I can’t give you. numbers. 

Ox Okay. Now, let’s talk about -- the government counsel 
asked you about what your normal procedure was when you 
did ‘an autopsy, Do you recall that Jine of questioning? 

A. Yes. 

Ow All right. 
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To save time, would you agree with me that the common 
protocol is that when you are making an examination and 


you find something that is abnormal, you document it 


abnormal. Correct? 
That is correct. 


as 


And if you don’t say anything about a particular finding 
because it’s what you expected to find, you either say ~ 
nothing in your report or you report that you found no 


abnormalities. Is that correct? 
That.as correct. 


In other words, lets say when you say the heart had no 
abnormalities, that would indicate that there’s nothing 


wrong with the heart. Correct? 
That's correct. 


Or is there was nothing mentioned about the heart other 
than perhaps its weight, that would also mean that there 


were no abnormalities. Am I right? 
That is correct. 


Now let invite your attention to the situation where you 


have -- your mission in this particular part of the 
autopsy is to try to determine what the cause of some 
discoloration is that you find on the body. Are you 
with me? 

Uh-huh. 


Okay. Now, after a certain amount of time passes where 


the body has been decomposing whether it’s 


unrefrigerated or not, it’s decomposing, would you agree 
with me that after a certain amount of time passes, it’s 


very difficult to determine from just. locking atthe 


external portion of the body whether some discoloration 


is from SECM DOS eH On or at’s from some 1pee death: 


I don’t ety I'd agree eee the term "very difficult. 
There are occasions when, yes, you need to pay more 
attention to it. It's more difficult than a 
well-preserved body . And, yes, so you have to look 
harder, you have to think more of it an use your 
experience for that. 


For example, the very first photograph that was 


displayed up here on your direct examination -- and I'm 
not going to do this unless you ask me. If you ask me, 
I'd like to see the photograph, we’ll ask the 

3 se LON, 
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investigating officer if we can de it and PUL.2t up 
there. 


Okay. 

But the first one as I recall was just a picture of 
(b)(6) lying on a table. Do you recall that? 

Yes. 

And obviously -- the purpose was to show that he was 
decomposed. Correct? 

Correct. 

I mean, there were colors. The body was different 
colors. There were what looked like tattoos when they 
really weren’t tattoos. But there was ail kinds of 
different colors and patterns on that body. Correct 
COrrecet:. 
Those weren’t all from injuries. Agree? 


That 1S correct. 


Most of them, what we saw from that photograph, were 
decomposition changes. Correct? 
That's correct. 


And so in order to be accurate -- and you do want to be 


accurate when you fill out your autopsy; do you not? 
That’s correct. 


You did, on some of these purplish contusion areas - 


ak 


I recall your testimony -- to make sure it wasn’t just 


decomposition or it wasn’t even just plain lividity. 


You make incisions to look underneath the skin to took 


for hemorrhages. Correct? 
That is correct. 


“And the~ reason that -you did that because if you -dvdan’t 


find any hemorrhage underneath then you knew that that 


was an after-death or a post-death injury or 


decomposition. If you found hemorrhaging, it gave you 
more confidence that that had happened while the heart 


was still beating, therefore, the person was still 
alive. Correct? 
That 1S correct. 
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Which brings up something. 1 know it’s probably -- ho 

wedded are you to the proposition that you Said ear me 
on your direct that generally after death the heart 
stops beating? Do you remember saying that? 

I believe so, yes. 


lier 


Can you give me an example of when after death the heart 
would not stop beating? In other words, what did you 
mean when you said, generally, that’s true? Isn’t that 
always true? 

Yes.“ And generally is just a phraseology in my way of 
speaking, yes. 


Is that because maybe you're like most Pathologists. jy 
know you don’t want to get pinned down to something 
specific? 

Well, certainly especially with very good lawyers. 


We would agree that one sure sign of death is the heart 
stopping beating. Correct? 
That’s correct. 


Now, lets go to the autopsy that you performed in this 
particular case. Do you remember who all was present 
during that autopsy? 

I remember the majority of the names of the people who 
were present. 


Well, even if you don’t remember the names, do you 
remember their capacities? 
Basically, yes. 


Okay. You had yourself, and you were assisted by what 
a staff sergeant? ‘ 
That’s correct. 


“Bir Force staff sergeant? ~ = °° > se - . fe: (eae gee, 


That is correct. 


And then there were two colonels? 
That’s correct. 


Or were there just two doctors, not necessarily two 
colonels? 
There were two colonels. 


Okay. And then there was an NCIS agent there? 
That's ‘correct, 


O PO 


PO 


PO 


Have you seen Captain Ashe’s report, 


Naval Criminal Investigative Service guy? 
Gari. 


Girl. And then there was a4 Captain Ashe, st 

. = , aff 
advocate from the Marine Corps? ae 
I don’t recall the names, but I knew there were, J 
believe, two staff judge advocates. 


Oné was in the Marine Corps Squared-a-way-looki 

' z in 
There might have been two squared away. He I eae 
tell you if they were both Marines. 


Okay. Well, there was one Marine captain and 

: ; one A 
Captain. I thought that might give you a hint? non 
Okay. Well that’s -- 


Two lawyers? 
Yeah, both squared-away looking. 


All right. And then somebody was takin hot 
That’s correct. 3g Photographs? 


And you knew that the NCIS agent was taking notes 
Correct? ; 
Whether or not I actually saw that, I don’t know; but 
generally, that’s what they do. 


Okay. And if I told you the name (b)(6) 


(b)(6) would you say that ring a bell? 
That's the temaie. 
She was the NCIS agent. You had seen her before? 
No. 


Well, if we have any questions from Lie Dick shew: a 6 
you so you know what she said. Okay. 


the Marine ju a 
advocate’s report? judge 
No, I have not. 


Did you know he was taking notes? 
I wouldn't have been surprised. 
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You told the government counsel that it’s normal for 
to receive input as part of your medical legal 
examination, input as to the circumstances of the 
investigation. Correct? 

That is correct. 


you 


That is from basically law enforcement . Correct? 
Yes. 


So before you began this autopsy on 10 June, you got a 
report from NCIS as to what they thought happened. 
Correct? 

Not really, no. What I got was Agent (b)(6) who was at 
Talil when we arrived. She told me what had been 
relayed to her verbally by the agents there, and so we 
discussed it, and she had taken some notes, but I hag 
not seen any reports and there were a lot of questions 
as to what was actually going on. So 1 had minimal 
information going into the autopsy. 


Do you recall what she told you? 

Yes. Basically the scenario where the decedent had been 
moved into this special area outside, and that’s where 
he was found dead. 


And you were told that NCIS suspected this young Marine 
had caused the death by dragging him by the head, 
Right? 

Actually I wasn't aware of that at that time. What was 
presented to me is that the agents at the scene Saw no 
evidence of injury, and they were expecting this to be 
what sounded like a natural death. 


Did you know that the Marines at this facility where 
this death occurred had all given statements the day 
that the body was discovered, some four days before your 


“autopsy ,—and-that those statements had-made -their-—-way. 


into the hands of the NCIS agents within a day? 

No. Actuallv communications were very difficult in the 
field. m6 was having difficulty reaching them, so rt 
had none ot that information. And I really didn’t get 
that anformation until several months later. 


Nobody told you to be looking for strangulation? 
No, not at all. 
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Let’s turn then to the ways one can be Strangled. Would 
you agree that you can have mechanical interruption to 
the airway? 

Yes, I would. 


I believe you described some of that. For example, 
can have someone that can mechanically interrupt the 
airway with his or her fingers or hands. Correct? 
That is correct. 


you 


That*s one way to strangle somebody? Right? 

That’s correct. I’m not sure the term mechanical -- if 
that means either interruptions by fractures, 
microfractures or just compression itself. I’m not sure 
exactly what you are referring tc, but those things can 
happen. 


If one strangled somebody by hand with enough force and 
for the proper length of time, that you would expect to 
leave some type of marks on the neck. Correct? 

It can, but it does not always. 


Well, in the strangulation autopsies you've done before 
you have found marks where someone was manually 
strangled. Correct? 

Actually, rarely. 


Rarely? 

Rarely. 

Okay. How about when a piece of -- an object, I think 
you described -- how about if somebody takes a rope or a 


piece of line and puts it around somebody and squeezes 
it until they strangle them, we have what we call 
ligature marks left. Correct? 

That 1s correct. 


You didn’t find any ligature marks on (ye) “ea 
you? 
Noy. 2 daid not. 


You didn’t find any finger marks on (b)(6) neck? 
No, I did not. 


Would you like to see some photos to refresh your 
Memory, Or are you sure you didn’t? 
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I want ot offer you the opportunity to look at photos 
when I am asking these series of questions. 
I can teil you that I did not see them at autopsy. 


And we can verify that because we can look in your 
autopsy report, and if it’s not mentioned we know you 
didn’t see it because if you would have seen it, you 
would have put it in. Correct? 

That’s correct. 


Okay. That's the basic premise that we work with. If 
you see it, you put it down; if you don’t see it, we can 
assume it wasn’t there. Right? 


That’s correct. 


All right. How about bruises to neck tissue aS a result 
of this mechanical -- you call it compression, 
mechanical compression -- 

Uh-huh. 

-- or interruption. We would see tissue bruising if it 


were of sufficient force and length to obstruct the 
airway and cause someone to die, you would expect on 
autopsy to find bruising to the tissues of the neck. 


Correct? 
You can, and there are times when you don’t. 


Okay. Did you find any of this? 
No, I did not. 


And when you have this mechanical interruption or 


mechanical -- this compression type of strangulation, 
the actual cause of death is that there's a cessation of 
the flow of oxygen to the brain. Is that in layman’s 


terms pretty much what happens? You cut off the flow of 
oxygen to the bran, the brain has to have oxygen, and 
after a period of time, it dies. Isn’t that true? _ 


~---- phat ds one of the common mechanisms, yes. 


For this type of strangulation where someone 
mechanically interrupts the airflow, that’s what 


happens? 
And if that happens for a sufficient period of time, 


yes. 


oe] 


P10 


All right. Let’s talk about that. If that airway is 
blocked with force for three to four minutes, that will] 
result in death. Correct? 

I’m sorry. Can you repeat that? 


If the airway is blocked for three to four minutes, 
that’s all it takes to kill somebody by strangling 

them -- if you interrupt the air flow for three to four 
minutes -- 

Air fliow, yes. 


Right? So it only takes three to four minutes to do 
that? 

It varies in the literature. I’ve seen four to six, 
three to four. It’s variable. 


Okay. Three to six. Would you agree with that? 
I would agree with that. 


Now, in addition to not finding finger marks or ligature 


marks or bruises on the neck of mg you found no 
defensive marks anywhere on him’wnere you would expect 
if someone were resisting strangulation -- are you with 
me ? 

Yes. 


In other words, so that the IO knows what I’m asking and 
what you're answering, you checked his fingernails to 
see if his fingernails were broken. Right? 

That’s correct. 


You didn’t find any broken fingernails? 
I don’t recall. I'd have to refer to my report for 
that. 


You didn’t write anything in the report about it, 
assume you didn’t find them. Raght? 
That is correct. 


SO we 


All right. 


And i assume you looked underneath his fingernails to 
see if he were being strangled he would reach up and tr 
to pull somebody away, if his fingernails grabbed skin 4 
either from the person that was strangling him -- right? 
That's always a consideration. That’s what you look for 
when you're looking at the fingers. 
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Q. And that's what you did look 
A. Yes. 

es And you didn’t find any ski 
A. No. 

Q. And another way to get skin 


Situation is if you were 
and pretend you’re going to 


for in this case? 


n under his nails? 


under one’s nails under that 
can you come up here, Kyle, 
choke me. 


Io: We know you’ve wanted to do this for a long time. 

Cc (MR. ZIMMERMANN): That's right. So pretend. 
Let the record reflect that he’s choking me, and I am 
trying to get his hands off of me. I can either scratch 
his fingers -- excuse me -- or his hands and get his 
skin under, or I can reach under and in an attempt to 
get him off, I can actually get my own skin under my 
fingernails. You found that before? 

WIT: Yes. 

Q. But not in this case? 

A Not in this case. 

cc (MR. ZIMMERMANN): Do you have IO $3 up there, sir? 

IO: Yes, I do. 
Should we turn off this bank of lights for you? 

Q. Can you see that? 

A. Yes, I can. 

Q. And these are in evidence already as the photographs 

, taken by NCIS prior to your autopsy that you. didn't see. 

till just a while ago. But you can see clearly his 
neck, there? I mean, you don’t see any of those 
indications that we talked about on the right side of 
his neck; do you? 

A. No, I don't. 

IO: Mr. Zimmermann, I’m sorry. Can you identify which photo 
One Of -« 

CC (MR. ZIMMERMANN) : Yes. This is 2 of it says 17, but I think 
ft%s BD Of 21. Right? d2Tt Ss marked 2. oF -17.. 
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I think we’ve reduced it down. 


And here is tne other side, and you can see there's no 
marks or any indication of any kind of injury to the 
neck on that side of the his neck. Do you agree? 

I agree. 


And that is Number 3. 


Now, during your -- in your report, your autopsy report 
postmortem examination OF (b)(6) you found that the 
larynx was normal. Correct: 


I would not call -- 


Yes or no? 
J would not call it normal. 


Well, you did call it normal. This report that you 
submitted -- would you like to see the autopsy report? 
Let me show you. 


I’m on page 3 under the respiratory system, counsel. 
Okay . 


Let me just read it to you so the IO can follow along. 


Respiratory system -- and you teli me if I read it 
wrong -- the larynx, trachea, and bronchi show no 
abnormalities. Did I read that correctly? 


Yeah, in that case, that would have been an oversight. 


An oversight? 
Yes. 


We have a young man charged with homicide based on your 
autopsy report. And here you have an oversight where 
you marked the larynx, trachea, when it was right fresh 


there,..the.day..you_did it... you..marked it..as. normal. and 


we just established that means there's no -- you even 
say there’s no abnormalities? 
Yes. 


That conflicts with your testimony today; doesn’t it? 
Yes. And as I said, that’s an oversight. 


An oversight? 
That is a standard template that I should have 
eliminated that out of that. 
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You Signed that -—= I*m sorry, Your testimony was that 
you had two other doctors discussed your findings. and 
you all agreed on these findings before you put your 
sagnature on an official United States Government 
autopsy report and submitted to these young prosecutors 
who relied om at. 


Was that a mistake like the bronze star for valor on 
your CV? 
Yes, it was. 


Tf the larynx is normal and the trachea is normal, that 
would mean that the vocal cords are normal. Correct? 
That would be part of the larynx, yes. 


And if the larynx were normal and the trachea were 
normal and the vocal cords were normal, there would be 
no obstruction of the airway. Agreed? 

If that were the case. 


That’s what your report says. 
Yes. And that was the oversight in leaving it that way. 


And you agree, do you not, that you are basing this -- 
as you called it an oversight -- conclusion on a broken 


hyoid bone? 
That: 2S correct . 


That’s it. Right? 

Yes. 

I mean there’s nothing else to support your conclusion 
of strangulation except that broken hyoid bone? 

That’s correct. 


Even though your report says that the -- to be fair to 


.-you,..let’.s..establish_this because. I’m_not..sure_that.__ - 


everybody in the room knows -- and more importantly I 
want to make sure that the IO knows, the investigating 
officer knows -- the hyoid bone is associated with the 
organs that you described as being normal, that is. the 
Larynx. “Correct? “Lu s the (op part, ef the larynx? 
That 1S correct. 


And you agree that despite your now conclusion that the 
death was the result of -- the cause of death was a 
hyoid bone fracture and associated hemorrhaging, that 
you don't have a photograph of the hyoid bone anywhere 


cc 


(MR. 
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(MR. 


(MR. 


in those 89 photographs taken at the autopsy? Am I 
right? 

There is the fracture of the area of tne hemorrhage 
associated with the hyoid bone. 


ZIMMERMANN): I’m going to hand the investigating officer 
one copy of the same photograph because those blow-up 
pictures -- those prints are not really clear. 


Maybe we can turn the lights back on, please. 


Is this a picture of IO Exhibit Number 33, picture number 
65? Is that what this is? 


ZIMMERMANN): Where is their exhibit? 
I have it right here. 

ZIMMERMANN) : Yes. 
They Bee the same. 

ZIMMERMANN) : ¥Yes:: 


So what you're showing her is a 3 by 5 of IO 
Exhibit Number 65. 


ZIMMERMANN): Sixty-five of 79. 
Sixty-five of 79. 


All right. And this is a little more clear. I'm 


showing you what you testified with regard -- without 
what you testified to -- the hyoid bone sits atop what 
structure? 


PO PO Pp 


The top the thyroid cartilage. 


The thyroid Cartilage. And what we have a picture of 
here is the superhorn -- is that the right term 
superhorn of the thyroid cartilage? 
That’s a good term for it. 


Not bad for a lawyer from Texas. Right? 
Sure: 


Now, that’s what that is a@ picture of; isn’t it? 
This that we’re seeing here? 
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Yes. 
Yes. 


Because the hyoid bone itself is like a horseshoe. 
Agreed? 
That’s correct. 


And you said we're looking at this from his back, Jake 
from behind the neck toward the nose. Correct? 
That is correct. 


So if the hyoid bone were in this picture, we’d expect 
to see the two ends of the horseshoe connected by bone 
that would represent the U in the horseshoe. Do you 
follow me? 

Yess 


And we don’t see that. 
It's not showing up in that view. That’s correct. 


Because this is not a picture of the hyoid bone; is it? 
This is the area of the hemorrhage associated with the 
hyoid bone. 


But the hemorrhage is not in the hyoid bone; you said 
the hemorrhage is in the tissue below the hyoid bone. 
Yes. But at autopsy, I could distinctly see the 
hemorrhage associated with the fracture in the hyoid 
bone. 


Okay. Didn’t you say you cut the hyoid bone away 
separately, or did I misunderstand you? 
No. I did not. . 


You did not. You did not cut the hyoid bone away 


separately? _ 
No, I did not. 


So where is the hyoid bone? 

In this I would assume it is resting in the front in an 
area where we cannot see it. It 1S possible that it was 
cut away before those photos were taken. 


ie) 


(MR. 


What was cut away? 
The hyoid bone separately. But I truthfully don’t 
remember. I normally do not do that. 


I thought vou said, "I cut the hyoid bone away 
separately. Didn't you testify that way under oath? 
I don't recall if I said separately because I normally 
don’t do that. 


Mr. Zimmermann, what I’m going to do for the record is I’m 
marking the photograph that you have given me as IO 
Exhibit Number 33, which is a stack of photographs; and 
I’m marking this as 65a of 79. 


2? TiMMERMANN) : Great, Sir. Then we'll know it goes 


from 65. Thank you, sir. 
You don’t remember which way you testified? 


Not in terms of separating it out from the rest of the 
larynx. I normally do not do that so I would (expect I 
did not say that. 


Don’t remember? 

I don’t remember exactly what I said. I know what I 
would be thinking because I normally don’t separate it 
away. 


Let's forget what you said, and let's go to what you 
did. You came to the conclusion that that little tiny 
little bone that floats up there on top of the ligaments 
on top of the larynx was the cause of the man died? 

That 1s correct. 


And you didn’t cut it away so that you could take a 
picture of it so that you could prove that what you 


“found was trué later onv "Why note ome eee 


Maybe I’m not being clear. I did excise the hyoid bone 
from the neck complex. And usually it would be attached 
to the laryngeal complex. 


My question to you is that with the importance that it 
had: te your findings, why cidn’t you cut 10. apart 
separately and photograph it separately to show that 
it's fractured? 

Basically -- first when you examine this yourself at 
autopsy, you see a finding that you’re very confident 
of -- and in particular in this case with a second 
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pathologist, you’ Fe- met. Thanking: of the tact hab. 2 
would be necessary to absolutely see this. Normally we 
are believed when we discuss what we saw at autopsy. 
Now -- 


Well, I’d think -- 
Hold on. Let her finish. 
When I do dissect out the neck complex, I normally have 


the hyoid bone in there when we're taking the photos. 
Essentially I would have assumed that the hyoid bone 


would be there. But normally I would not dissect that 
out separately. I never have. So it just would not be 
something I would do. Laon’ € seq any Denerie. ho “that, 


especially when there’s something that is not a 
difficult thing to see grossly when you’re there. 


Well, let’s talk about when you photograph things or 
when you examine things separately. You said since it 
wouldn’t be hard to prove, couldn’t we say the same 
thing about you observed the contusions and yet to prove 
that there really were contusions, you made incisions. 
And we saw photographs of that. There’s one photograph 
that had three separate incisions, on the back, on the 
thigh, and behind the knee. Do you remember that one? 
Uh-huh. 


You did that so you could prove that what you thought 
were bruises or contusions really were and they weren't 
post-death injuries. Do you remember that? 

Yes. And certainly when there is a question of making 
sure with the postmortem decomposition that it’s not 
artifact. That’s when the photos come in helpful. But 
when it is something that you have no question about, 
it’s not something you always think of it being 


necessary to autopsy; and, -in-fact-,~T-often-dontt--== -I-m- 


sorry -- photograph. I often don't photograph those 
things that I‘m very confident about. 


Even if it’s the cause of death in your opinion? 
Yeo. That Ss -correc: . 


Wouldn’t it be prudent that if there was a cause of 
death that you could limit to.one specrtric things. Take: 
apparently you’re doing here, that it would be better to 
have a picture to show somebody? 

It would be good, but it’s actually unusual. I take 
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more photos than most of the population. Its net that 
cost effective, especially in the civilian community, to 
take as many photos as we do. 


Not even on the cause of death? 
No. It’s not necessary because if it’s something I see 
and; Can attest to <= 


Something that you see and you’d put down in your report 
and then we would have it and there would be no dispute 
about" it. Correct? 

That 1S correct. 


What do we do in a case, Doctor, when we have a report 
that says the larynx, trachea, and bronchi show no 
abnormalities. And then you come in at trial -- or at 
the hearing and testify differently from your report. 
Wouldn’t it be great to have a photo to show that there 
were not abnormalities? 

Yes. And the those -- the abnormalities as they apply 
the larynx themselves do have photographs. And the 
abnormality of the larynx itself is essentially the 
blood that is tracking into the perilaryngeal space. 


And that could have been caused by a very strong 
individual grabbing somebody by the area of the neck and 
puttang four fingers there and squeezing as hard as he 
could for several seconds and causing that tissue to 
hemorrhage just like tissue hemorrhages from blunt force 
and all these other contusions that you talked about it, 
it would result in something that looked very much like 
that, maybe not the same, but looked very much like that 
without the hyoid bone being broken. Right? 

No. I disagree. That hemorrhage came from the hyoid 
bone being broken. 


Where ts~that—hyoid bone~—today? a ween ae 


That hyoid bone was with the tissue chae ee ee was 
not destroyed, but that was ruined. And after that 

the -- whatever we could recover of that, which included 
the hyoid bone went to the Armed Forces Medical 
Examiner’s facility. 


So there’s some place we can go look at that hyoid bone 
today? Where? 

At the Armed Forces Medical Examiner's facility at the 
Armed Forces Institute of Pathology in Washington, D.c. 
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Okey... Did youtake a prcture ot the broken Tribes: 
No, 2 eine. 


Why not? 

For the very same reason. Generally, I tend to take few 
pictures of the internal organs, especially when there’s 
blood involved because there is such a great deal of 
artifact -- not artifact but much can appear like 
artifact because of the blood, and photographs can 
easily be misinterpreted or do not represent what it is 
you’re really trying to show. So in this case, I took 
more photographs internally than I would normally. Once 
again, Lractured (ribs are. very -obvious, Very easy to 
detect. It’s something you’re confident of. And with 
the hemorrhage, and there was no need for photos. 


Were they cracked, or where they broken alli the way 
through? 

Some of them were broken all the way through. One or 
two may have been cracked. 


Don’t you think that would have been something important 
to Gocument to try to find out why somebody died? 

No, for the very same. reasons I just said, First, they 
are subject to misinterpretation; second, when you’re 
very confident of what you see at autopsy and can 
describe those things, no, photos are not necessary. 


If -- you would agree that they would have a different 
reaction on a person if his rib were broken all the way 
through than if a rib just had a crack in it. Correct? 
It would have a different effect on the person? 

It would be less significant in terms of interfering 
with respiration, and you’d have -- more likely to 
damage the nerves in that area. The completely 
fractured ribs would be likely to be more pear than 


~those-that-are-just-cracked. . abet a, 


Okay. I’m going to move on. After this, I want to ask 
you one more question that’s been marked as 65a, the 
picture of the larynx that you reported as having no 
abnormality. The airway is where? 

The airway would be right on the inside up in there 
[indicating]. 


ZIMMERMANN): And so that counsel know and so the 
investigating officer knows, if you look at the top of 
Ene photograpn, there 1s a, bitele == it looks like an 
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indentation -- that’s the airway inside in the back of 
that, this membrane-type thing there. Right? That's 
not the exact scientific mame of the membrane -- 


Well, once again, this is one of the reasons 1 don’t take 
the pictures because they are very difficult to see what 


where’s the airway? It's right there in the back; isn’t 
better, it does look like this is the back. This is the 
back of the esophagus. Amd this would be the airway. 


And we can see it from this very clearly, can we not, 


The hemorrhage is in the area of the airway extending 


Normal, except for what could either be decomposition 


Are you saying that if someone 1s injured anywhere along 
the airway path to the point that the swelling shuts off 


the airway so that one dies from asphyxiation from lack 


of oxygen to the brain, that when you die that swelling ~~ —— 


That is true. Not in all cases, but yes, oftentimes you 


I thought when you die, you die. And I’m not trying to 
be funny. When you die, everything stops. The heart is 


WIT: 
you're looking at. 
OQ. Well, I'm just asking it for the very basic thing, 
it? 
A. yeah, actually, looking at this photo which is much 
Q. : 
that the hemorrhaging that you described, which is 
clearly there. Right? Clearly right up here 
[indicating], this darkened part? 
A. Uh-huh. 
Q. That doesn’t even affect the airway; does it? 
A. 
into that as well. 
Q. You're saying that that airway is obstructed? 
A. Not what I saw postmortem, which is why that was not 
described. 
QO. Because the airway was noxmal postmortem; wasn’t it? 
A. 
changes. 
QO. 
won’t stay in place? 
A. 
do not see the swelling from that. 
Q. 
not beating anymore. I think we established that? 
A. Yes. 
QO. And there ig no more blood going so there’s no more 


hemorrhaging and there's nothing more to swell, but 
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you're saying the reserve 1s now true, that swelling 
then shrinks back after death? 7 
Swelling in the airway in the larynx when you are 
looking at laryngeal edema, yes. 


Explain how that happens. 

I don’t know the mechanism why, but the skin contracts, 

you'd lose the fluid in the tissue. It happens. It’s a 
known event. And so looking grossly at the airway, you 

cannot tell whether there had been swelling or not. 


Can you tell whether there’d been swelling -- I'm sorry. 
Oftentimes, you cannot. 


Well, how did you tell there was swelling in this case? 
You just testified that's what caused the death. 

What I said is that it was impossible for me to say 
whether it was actually there. There was a suggestion 
of it, but because we don’t often see it postmortem, we 
can’t always tell if it had been.there or if it had not 
been. That's correct. 


Okay. It’s 3:30, and I'm tired so I want to make sure I 
just heard what you said. 
Okay. 


Did you say it was impossible for you to tell if there 
was swelling in this case? 
Not impossible. JI just wasn’t sure. 


I thought you said it was impossible for me to tell. 
Isn’t that what you just said. Do you want me to have 
the court reporter read it back? 

It was impossible for me to tell if it had been or if it 
had -- had not been there. That’s correct. 


Then how can you state to a reasonable medical certainty 
that this injury caused swelling sufficient to block the 
airway and cause this man to die from asphyxiation? How 
can you say that? 

Because this is a known mechanism that occurs with that 
type of mm jury tothe hyoid bone fracture. And in the 
absence of any other plausible cause of death, this 
would be a likely thing given the type of scenario that 
is presented. 


All vight.. Tit come ‘back: to that 1n.ua minute. 


T’d like to mark the investigating officer's exhibit 
next in order. 


IO: That’s number 37. 

CC (MR. ZIMMERMANN): I’11] show it to the investigating officer, 
and I'll show a copy to the witness. 

Doctor, this is a copy of a communication that the 
government gave us froma Captain David B. Ashe, USMC, 
reportedly the SJA of 2/5, Governance Support Team, and 
he describes the autopsy. 

Have you seen this document before? Have you seen this 
document? 

WIT: No, I haven’t. 

DC LST LT POLK) (ister FOR; Was that 37, sir? 

IO: Thirty-seven. 

= CC (MR. ZIMMERMANN): I’11 offer 37 by the way so we don’t read 
from something that’s not in evidence. 

IO: Any objection? 

TCs Yes, sir. Relevance, sir. Why is this relevant to her 
testimony? I mean, this is what Captain Ashe may or may 
not have said. But we don’t know. 

IO: I haven‘t read the document, so J don’t know what it says. 
I don’t know if it’s relevant or not, but -- 

ies I mean, she cannot authenticate that this is what Captain 

eee Ashe actually wrote or these are his opinions. She onl 
—_ ~ Gan Say what she said and what she did during the-> eae ia Bs 
autopsy. 

CC (MR. ZIMMERMANN): Do you want a response? 

LO: I would. 

cc (MR. ZIMMERMANN): 405 permits the defense to put in an unsworn 
statement. And there are very little restrictions of 


what the defense can put in at an Article 32. 
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The authenticity of this document is supplied by the 
fact that it was provided in discovery from the United 


States Government. They sent it to us. 
Well -- 
ZIMMERMANN): So they sponsored it. 
We’d like to know who from the United States Government 
gave it to him. I mean, that’s a lot of people. 
ZIMMERMANN) : It was the discovery package that we have. 


It was your co-counsel. 


We’re not going to argue about this. 


ZIMMERMANN): I was answering the question of where it 
came from. That’s a legitimate question. 
Let’s take a recess here. I’m going to read the provision 


that you have cited, 405, and we'll see. 


So we're going to go off the record. We’re in recess in 
place. 


The Article 32 investigation recessed at 1528, 27 January 2004. 


The Article 32 investigation was called to order at 1540, 
27 January 2004. 


LO! 


This Article 32 is called back to order. All parties who 
were present when the court recessed are once again 
present, Accused and counsel are present. 


We were in recess and off the record for several 
minutes, now, about 12, from 1540 to 1542, to discuss 


‘the admissibility of IO Exhibit Number 37 which is being ae 


offered by the defense. IO Exhibit Number 37 purports 
to be an e-mail of some sort or a document or a 
statement prepared by Captain David Ashe, United States 
Marine Corps, who was in country in Iraq at the time and 
was present at the autopsy performed on 10 June. And 
this document appears to be observations that he has 
made at the time of the autopsy. 


In my view it is relevant, and since it's being offered 


by the defense, there’ s, obviously, no objection to it: 
and under R.C.M. 405(g)5(A), it is admissible regardless 
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of the availability of the evidence as the rule is 
written. Captain Ashe is not presently available. As ] 
indicated during the recess, I’m going to allow it. How 
much weight I give it due to the fact that Captain Ashe 
not a doctor and not present to be cross-examined on 
this statement, I may not give it a whole lot of weight, 
but 2m -gorng, to. allow 16 < 


(MR. ZIMMERMANN) : Thank you. In view of your last statement 
with regard to the weight, I've been informed by 
detailed counsel for Lance Corporal (b)(6) that the 
recipient of this is two doors down. “so maype at some 
point in the 32, we'll call him and belay any fears you 
have about the integrity of Captain Ashe. 

The recipient of -- 

(MR. ZIMMERMANN): Of the -- this is the second page of an 
e-mail report through the command to the SJA of the MEF. 
And I’think it’s a Major -- 

(1STLT FOLK) (CAPT STUDENKA): Major Lore, sir, is the otc of 
legal assistance, which conveniently just moved two 
buildings down. 

Right. 

(MR. ZIMMERMANN): So he was the recipient. And if there’s any 
question in your mind about how much weight to give to 
Captain Ashe's report of what he saw, not his medical 
findings, but what he’s reporting that was said. But 
that's for another day: 

Well, I don’t really care how much weight Major Lore gave 
it as the recipient of the e-mail. It's up to me to 
decide what weight I’m going to give it. 

(MR. ZIMMERMANN): Okay. All right. Are we back on the 
record, and may I proceed? 

We are. We've been on the record. 

(MR. ZIMMERMANN): May I proceed? 

MES. 


Se pre ee Oe. 


Questions by the civilian counsel (Mr. Zimmermann) : 


C. 


All right. Now, since we had all this recess, let’s go 
back and set the stage here. You had a number of : 
visitors or observers in the autopsy you performed. Am 
Tt Paent.? 

That's correct. 


Okay. I’m not going to go through all the description. 
If you want to, we can where he describes what happens 
in the autopsy. This is just his report to his boss. 
He’s not making any medical conclusions. But in the 
conclusion of the autopsy when he puts the time that it 
concluded and what the doctors’ conclusions were, he 
states, They will likely mot indicate homicide on their 
autopsy report because of the inconsistent evidence and 
lack of any defense injuries, but their, quote, hunch, 
unquote, says, death by strangulation. 


Did I read that right? 
According to what I can see, yes. 


Is that what you all talked about, there, 
room? 

In a sense what we were talking about is what I would 
put on the preliminary report. Because I work for, 
professionally, for the Armed Forces Medical Examiner, 
oftentimes particularly in cases such as homicides, and 
a certain percentage of my cases -- those cases go to 
them for quality assurance review which is fail 
typical in the forensic community. 


in the autopsy 


Usually before you come to your final conclusions, you 
will also consult with them, in which case I consult 
with the Armed Forces Medical Fxaminer, having already 


_consulted with Colonel (6)(6) | who agreed that this 


was strangulation. But the key tactor is what J 
actually put into the preliminary report. And I was 
hesitant to do so not having direct communication with 
the Armed Forces Medical Examiner, who, essentially, I 


perform the autopsy for, under his authority under the 
law. 


Okay, doctor. 

So the question was, were we going to go definitive 
right away, or were we going to wait and follow our 
standard procedures because we did not have 
communication with @@) 


PO PO 


And I indicated, although 7 suspect once that we ali 
talked, it’s going to end up being a strangulation and «4 
homicide. 


Okay . 

And just to make note in what you have shown me here, J] 
will say that there was quite a bit of paraphrasing of 
what our discussions were in terms of the more technical 
terms. And clearly he was a lawyer with no forensic 
medical experience unlike yourself, sir. 


Like me? 
Now, I think you sound very reasonable. This was worse. 


There’s somebody worse than me? 

There’s a lot of incorrect paraphrasing on that. But 
what they were referring to the preliminary report, and 
it is basically our following standard procedures which 
we were unable to do because of the communication 
difficulty. 


Do you take issue with this statement from Captain Ashe 
when he's reporting what you guys -- excuse me -- what 
the doctors were saying. Stated they are certain b)(6 

was strangled. You don’t Nave anv issue with chee 8 
you? Stated they are certain (ye) was strangled, but 
are not certain that the strangulation was the cause of 
death. Are you disputing that? That you-all didn’t say 
that? 

I take issue with it because it doesn’t make sense. 


But he didn‘t -- he inaccurately wrote down what you 
said? 
Yes. That is incorrect and paraphrased. And 


paraphrased in the sense that it’s not getting the true 


~--..meaning..of what was conveyed or what our meaning was in 


the things that we were saying. 


Okay. And then this -- how about this? Is this also 
wrong? They will likely not indicate homicide on their 
autopsy report because of the inconsistent evidence ana 


lack of any defensive injuries. Did he report that 
incorrectiy to? 

Yee. That.1s incorrect. 

But their hunch says death by strangulation. Is that 
inaccurately reported also? 

Essentially, hunch or -- I don’t know what their term 
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would be. Hunch is a word I probably would not use. 
But, yes, our inclination was that this was death by 
strangulation pending quality assurance review and 
consultation by the Armed Forced Medical Examiner. 


Okay. So you didn’t tell them that you couldn’t 
determine that strangulation was the cause of death to a 
reasonable medical certainty? 

At that point of time, I would have wanted to look at 
the rest of the case. I would have wanted to look at 
all the toxicology, the microscopic studies, put the 
whole case together, and then at that point in time when 
everything was together then that’s when I’d become with 
reasonable medical certainty that’s what we have. But 
it was too premature at that time. 


Let me ask the question again because maybe it wasn’t 
clear. This is a yes-or-no answer guestion. Did you or 
did you not tell them that you couldn’t determine that 
strangulation was the cause of death to a reason medical 


certainty, there, in the autopsy room that day. Did voy 
say that or not? : 
don’t know, J could 6r mots. i-don’t recall 4+. 


Why do you say you could have then if you don’t recall? 
Because with reasonable medical certainty, I would not 
be at that time at the basis because I didn’t have the 
complete evidence in all of the investigation I needed 
for the case. 


Then Captain Ashe's report is accurate, then? 
Not in -- I would not call that accurate on the basis of 
what he is saying. 


Okay. Let’s move on. Do you recall our testimony 
earlier about the young female -- I say, young -- there 


was a female NCIS agéfit; was’ she young?- 


Yes. 


Okay. Young female NCIS agent. And she was there also 
Correct? ° 
Thal. "S Correct. 


ZIMMERMANN): I‘d like to offer under the same provision 


of the R.C.M. -- 


Thirty-eight. 
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ZIMMERMANN): Thirty-eight. Investigation Officer Number 
38, and approach the witness. 


Has trial counsel seen. this? 
ZIMMERMANN): Yes, Sir. We got it from the trial counsel. 
I mean, do they know what 38 is now? 
ZIMMERMANN): Yes, this morning -- 
You got a lot of stuff from them. All right. 
ZIMMERMANN): We offer that into evidence under the same 
rule. it’s the NCIS agent’s report of the autopsy from 
Special Agent @®é@) 
Okay. It will be admitted. 
Any objection? I assume there is. 


No, sir. 


Questions by the civilian counsel (Mr. Zimmermann) : 


Q. 
A. 


re y 
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Pretty sure you haven’t seen this. Right, Doctor? 
No. 


Because you haven’t, let’s look at this and it describes 
how they got you there so forth and who was present. 

And they said that you were present. That’s correct. 
Right? 

That’s correct. 


Staff Sergeant (b)(6) Is that correct? 
That's correct. 


Colonel Duke. Is that correct? 
That’s correct. 


Doctor (6) Is that correct? 
That’s correct. 


Captain Ashe. That's correct? The Marine? 
Yes. 


And Captain Schweigert, the Army lawyer? 
Thacts COxrrect. 
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And then she describes the same things. And then she 
has summary of preliminary findings of the medica] 
examiner. 


Doctor (b)(6) reported that (b)(6) hyoid bone was 
fractured on the right side. That’s correct; isn’t it? 
Did I read that right? 

That’s correct. 


And that is what you found; isn’t it? 
No. Wait a second. I’m sorry. 


Dr. (b)(6) reported that (b)6) hyoid bone was 
fractured on the right side. 
That’s correct. 


Dr. (b)(6) further explained that the hyoid bone is 
located in the neck and went on to say that the fracture 
of the hyoid bone is consistent with manual 


strangulation. That’s what you testified to today too. 
Correct? 

Correct. 

Dr. (b)(6) Stated that she has, quote reasonable 


certainty that he was strangled to death; however, she 
was unable to state with, quote, reasonable medical 
certainty that strangulation was the cause of death, 
ungquote. Did I read that right? 

Once again, I don’t recall exactly what was being said, 
but -- 


My question was, Did I read that right? 
Oh, yes. 


And that NCIS agent was there taking notes, and she’s a 


_trained investigator. Do you Challenge that that’s not 
what -- that what she puts in quotes, that that iS not 


what you said? 
No. 


So you accept this as being accurate? 
Um, yes, I do. 


Okay. 
And that was, of course, before we got the toxicology 
results back. 
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You’ve seen this before? 


The toxicclogy results? How do the toxicology results 
impact your findings? 

Well, in the absence of anything else, yes, we could say 
this with reasonable medical certainty. But the ; 
toxicology, you know, how do we know he didn’t take 
something that could have killed him. 


And so you were going to wait until you got -- well, you 
didn’t know then that they were going to blow up on the 
Tarmac. Raght? 

We were dealing with preliminary findings based on what 
we had. And in terms of the final report, you know, 
essentially, that’s when we would be dealing with the 
reasonable amount of certainty. But we were at the 
preliminary stages at that point. 


ZIMMERMANN): Mr. Investigating Officer, you have a 
certificate of death already in evidence; do you not? 
I do. 

ZIMMERMANN): What number 1s that? 


That number is 32. 


ZIMMERMANN) : Can I just check to make sure it’s the same 
thing? 
All eight. lem en Investigating. OLtTer ss Exhibit. 32. 


I’m showing it to you, Doctor. 


This is in evidence as the certificate of death. 
Correct? 


Correct. 


Yes. 

Counsel for the government showed it to you. You 
authenticated it. Signed by you? 

Correct. 


Is that your signature there? 
Correct... 
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And you dated it 10 June 2003? 
That is the time when I did the written death report, 


yes. 


Okay. That's the same day that you did the autopsy? 
Trak 6. (Correct + 


And you put the cause of death or the disease or 
condition directly leading to death, you put 
strangulation there? 

That’s correct. 


And a homicide? 
That’s correct. 


Okay. Bnd. that 26 °the Obi iejaad. esertitacate: of death? 
That is the official certificate of death, unless it is 
amended later when other findings come in and the actual 
case is finalized out, yes. 


Was there ever an amendment to this certificate of 
death? 
Not this one, no. 


And you issued this opinion in writing and the 
certificate of death on the very day of the autopsy? 
Yes. And that was after consultation with the Armed 
Forces Medical Examiner. This was written a few hours 
later after the autopsy. 


Okay. So that happened -- So you didn’t wait for the 
toxicology report, then, for the certificate of death? 
We have to have a certificate of death. It’s a 
transportation document used in the military. And 
because of that, we go ahead and put what our prevailing 


_thoughts.are and then should it turn out otherwise, then 


amendments are used -- 


And if you other wrong you change it later? 
~- but these essentially are transportation documents in 
our military system. 


So even though your testimony was a few minutes ago that 
until you got the toxicology report back you couldnt 
state what the cause of Geath was. You talked to the 
medical examiner, I take it, on the phone a few hours 
later. You issued an offacial certificate of death? 

Not in those words. Yes, 1 know what I was feeling was 
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the cause of death. But we were talking about 
reasonable leveis of certainty, reasonable medical 
certainty, we think this is what it is. But, yes, 
yeasonable medical certainty would be after you get 
everything. Prior to that we're looking at this looks 
reasonably like this is the cause of death. And that’s 
how we would sign the death certificate. 


Ie that what that says, This looks reasonably like it, 
or does it say that’s what the cause of death is? 

No this is the thought process which you're trying to «+= 
I’m assuming based on the statements that were made. 


You were in Talil Air Force Base in Iraq? 
That 26 correct: 


And the fellow -- or the woman that you were talking to 
was in Germany? 
What woman? 


A man or -- 
Are you talking about Agent (6) 


No. Whoever you conferred with that allowed you, a few 
hours after the autopsy, to sign the certificate of 
death? Didn’t you say you conferred -- 

The Armed Forces Medical Examiner in Washington, D.c. 


You actualiy talked to D.C. from Iraq? 

Yes, I did. After -- not at the time of the autopsy 
but when we went back to where our equipment was 
located, we had Sat phones an we were able to discuss 
the case. 


Let’s talk about another way to cause strangulation. We 


_talked about the mechanical interruption -- or 


compression. There’s another way, and that’s °t67 
compress the corroded arteries. Correct? Cut off the 
flow of blood? 

That’s correct. 


That's another way you can strangle someone. Right? 
That's, basically, one of the more common methods that 
we see. 
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And when you compress those corroded arteries and cut 
off the flow of blood even for 10 to 20 seconds, the 
person will become unconscious. Correct? 

That‘s correct. 


And if you keep continuous pressure for six or seven 
minutes, what happens? Death. Right? 
That’s correct. 


Do you think that happened in this case? 
Not based on the scenario that I was given. 


What scenario that you were given? 

Of -- the scenario of the decedent being conscious 
afterwards anda alive for a period of time after the 
incident. 


What do you mean? The decedent being conscious after 
what? | 

After the dragging incident that could have resulted in 
the fractured hyoid bone. 


And when did you learn that? 
This was something I learned recently also. 


You didn’t know that before you reached your conclusion? 
No, I did not. 


All right. Because you do have no mention of tongue 
protrusion in the autopsy report, I take it that that 
meant that your findings about the tongue were normal. 
Is that right? 

Aside from whatever decomposition processes. 


Okay. You normally would -- if you said there were 


_-— -abnormalities, if there was some decomposition, you'd 


say decomposition, but that’s not what you mean -- 
It depends on the degree of it. If it’s severe, I will 
say that. If it’s not -- 


You didn’t find any tongue protrusion in this case: did 
you? 
I don’t believe so, no. 


All right. Now, you were shown a series of photographs 
taken by the NCIS. 
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Can you see that with the light on, or do you want me to 
get you a photograph instead of this blow-up? 
I can see it. 


What I want you to ask you about -- you described 
discoloration to the abdomen.as a contusion. 


What exhibit is this now? TO 9? 


ZIMMERMANN): Sixteen of 17. Yes, Exhibit 9, 16 of 17. 


po you. yecall that 
yes, I do. 


And this area right in here -- and I’m pointing for the 
record to the abdominal area around the belly button. 
Uh-huh. 


Now, you didn’t see that body in that condition because 
that was taken days before the autopsy. Right? 
That correct. 


When you saw it, the stomach was bloated? You reported 
that. The abdominal area was protuberant and bloated. 
Is that what you put? 

That's correct. 


All right. And this was taken within 24 hours of the 
death, but it also was taken -- if I told you this was 
taken when the deceased had been dead and never 
refrigerated up to this point and the temperature was 
about 120-degrees and he was in a body bag stuck in a 
closed unrefrigerated refer, or container, with a bunch 
of other bodies, wouldn’t you agree that that 
discoloration would be the PLESt signs of decomposition 
in the abdominal area? Yes or no? ~ oo. 
That's not normally what I see in the abdominal area 
with the first signs of decomposition. 


What do you see? 
Usually we see greening of the abdomen in the area 
starting low up around the intestines. 


You see what in the abdominals? 
Greening. 
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Greening? 

Green discoloration. That’‘s not what I normally see. 
And I see bodies at all different levels of 
decomposition, particularly since so many travel to us 
for periods of time. 


Okay. So you disagree that that’s a postmortem change? 
Yes, I do. 


Would: you agree with me that a severe bacterial 
infection would cause diarrhea? 
Yes, that’s correct. 


Were you told that this deceased person had three bouts 
of severe diarrhea within about -- approximately eight 
hours before he was found dead? 

Yes, I was aware of that at the time of autopsy. 


What impact did that have on your findings? 

Well, one of the considerations that you have to give a 
case like this particularly in this scenario would be 
dehydration from severe diarrhea and also electrolyte 
imbalances. 


And what. .<id. you do-i0: check. Lor that?’ 
Normally we would check the moistness of the mucosa, 


skin -- 


I'm sorry. Speak up. 

Moistness of the mucosa; we would do vitreous 
electrolyte studies. In this case though with the 
decomposition -~ 


Couldn’t do it? 
Couldn't do it. 


Because some of the stuff you’d want to do under a 
microscope. Right? 
That’s correct. 


And that stuff blew up? 
That’s correct. 


And you couldn't g6t 1G == when they went back and dug 
him up not again -- or dug him up, not only had -- he 
had now been dead for a month, but he had been in that 
hot ground in sand from June 10 to July 3 when they dug 
him up. That certainly had to have some bearing on the 
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reliability of any type of specimen that was taken out 
for analysis at that time. COrrece? 
For microscopic examine, yes. 


Now, if a person has a severe bacterial infection and 
it’s severe enough to cause a person to have three 
explosive-type bowel movements in that short of period 
of time, it could cause GI bleeding. Correct? 

That’s correct. 


And a GI bleed is bleeding, internal bleeding within the 
gastrointestinal system. Do you agree? 
yes, that’s correct. 


I mean, that’s just so we’re talking about the same 
thing. 
Uh-huh. 


And when one has a GI bieea, one way to determine 
whether or not that condition exists is if you look at 
the stool. 

Uh-huh. 


And if the stool is dark in color and a particularly 
foul stench, that’s an indication of decomposing blood. 
Do you agree with that? 

That’s correct. 


Because when blood decomposes, it changes the smell to a 
really foul stench. Correct? 
That's a good way to put it. 


Well, what I want to do is to distinguish the smell 


which is not pleasant in the first place. It is even 
more unpleasant because of the decomposing blood. Am I 
right? 

_Well,.not just because of the decomposing -- when you 


have decomposition, you have decomposing blood, and, 
yes, that does not smell good. 


i thank’ =< 
So I’m not sure what you're referring to. 


Okay... -I think. I’m not ‘beang clear. it’s my fault. Let 
me back up. 
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I mean, that’s the whole purpose, to tak 
internal organs and examine them. Right? 
That’ s correct... 


It goes basically from under here [indicating] down 
through to somewhere, about, say, in here [indicating] . 
Correct? 

That’s correct. 


In other words, it’s going to go right through that area 
that is discolored? 
Thats correct... 


In this case, because you did the normal Y-incision in 
this case. Correct? 
That's correct. 


But your report doesn’t indicate any examination of the 
tissue underneath the outer skin when you did the 
Y-incision through the abdominal area; does it? Do you 
want to look at it? Do you want to look at your report? 
It’s sort of unfair to -- . 
You’re talking about the panniculus, the subcutaneous 
fat underneath the incision. 


Right. 
Yes. It would not have -- essentially, I would not 
describe that normaily. 


Because? 
Unless it was grossly abnormal. 


Right. If there was something wrong with it -- if it 
wasn’t normal, you would do what you did -- and I'll put 
them back on if you want -~ do you remember that slide 
where you got the cuts in the back and behind the knee 
--and-on-the-thigh?... ; es aera 

Uh-huh. —_ 


It’s because you had discoloration there, you wanted to 
find out if there was hemorrhaging or if it was 
postmortem. Correct? 

Well, I was also considers the possibility of 
rhabdomyolysis, and what I was mostly doing was looking 
at the more severe contusions, bruises, to be looking if 
there might be any significant muscle damage or necrosis 
from these types of bruises as I have seen in the past 
with these kinds of cases that can lead to a cause of 
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death. So mostly the majority of the incisions we made 
were to decide how bad the muscle necrosis -- and it 
also telis you if the bruises were antemortem or 
postmortem. 


And--you xélted. On that on these other parts of the body 
to determine whether or not it was discoloration from 
decomposition or discoloration trom te Seal -- or 
antemortem injury. COorrect-: 

That’s correct. 


But you did not do that for the abdominal wounds -- 


excuse me. The abdominal discoloration? 
No. That was not the purpose of the Y-shaped incision. 
No. But all you had to do was just look at it, and if 


you would have found hemoxrhaging there when you did the 
Y, you would have put that it was from bruising and you 
would have supported it by your conclusion of 
hemorrhaging -- or your finding of hemorrhaging like you 
did all these other places where -- 

Well, no. Because I actually included that in the 
evidence of injury because I felt that was a real 
bruise. And so that section, that is where I noted 
that. 


In the what section? 
In the evidence of injury section. 


I’1ll show you this if you don‘t remember it because I 
don’t expect you to remember all this. Do you want me 
to do this up there with you so that you can look over 
my shoulder? 

Yeah, I should probably look at it to refresh my memory. 


Okay. You're describing the extremity injuries? 


ZO gS Sr ee eee a3 : Ge oak oat 


And when you get through describing the cuts and 
lacerations to the wrists and fingers and: so forth; you 
start saying, "multiple irregular abrasions in 
associate -- 


So the record is clear, what are you showing her right 
now? 


ZIMMERMANN): I'm showing her the autopsy report. 


315 Cs DEE aitey tees GUO LA 


WIT: 


TO -Exhibie. 30: 
SAMPSON): YéS, sir: 


What page? 


ZIMMERMANN) : I’m on the bottom of page 4, and then 
continuing on the top of page 5s 
Got. chee. 

ZIMMERMANN) : And let me go back, and we’ll start on 4. 


(b)(6) 


That’s correct. 


Questions by the civilian counsel (Mx. Zimmermann) : 


O-. 


A. 


(b)(6) 


No. I’m talking to the court reporter. She's smiling 
so I’m good. 


(b)(6) 


And then you said on the back of the mid-thighs, a 3 by 


~~ (b)(6) 


That’s correct. Well, what I‘m documenting in this i 
greater degree of subcutaneous contusion than what rs 
see with your standard superficial bruises. So ere. 
are different levels of hemorrhage. When it is oe. 
than what we see, normally I document it. 


(b)(6) 


Cc” 
IX 
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Okay. 
Right. Now, on your torso. injuries -- on page 4, 
Mr. Investigating Officer, under B -- excuse me. E2A -- 


(b)(6) 


you say? 
Yes. 


And you had cut right through that area. You didn’t 
have to make another cut. You cut right through that 
area. All you had to do is say, supported by 
subcutaneous hemorrhaging, if, in fact, that really was 
a contusion and not discoloration from decomposition? 
When I describe contusions, normally, your standard 
relatively superficial contusions, I just describe it by 
shape or regularity and color. And I do not mention the 
underlying suboQ. When it goes deeper than, say, quote, 
normal bruises like you fall down and you get a bruise. 
When it goes deeper than that and it’s actually way into 
the subcutaneous tissue, then I feel it is significant 
enough to mention in the report. And then when it goes 
deeper down into the levels of the muscle, I will also 
notate that. And what I am basically doing -- and the 
difference of what I described are different levels of 
severity. 


So what you're saying then is when you -- your testimony 
to the government counsel was that you really didn’t -- 
weren’t sure of that until you saw the photographs when 
you came here to Camp Pendleton that the NCIS had taken 
because you thought that perhaps that discoloration that 
you saw in autopsy may or may not have been a contusion. 
You only became sure about it when you saw the NCIS 


photograph? ——— - = ee ee. as 
(b)(6) 


(J 
Nd 
(a) 
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on When you and the 10 were having this discussion about 
the meaning of the word "appreciate," is it your memory 
that you were not talking both about the discoloration 
(b)(6) 

A. . _ 
face that I did not appreciate at autopsy, but I did see 
on the NCIS photos. 

Cre Let me ask you thie: This 16 gust for-curiosity, If 
you have these descriptions -- you described for 
example ~- let me use this one. You described -- 

CC (MR. HIGGINS): Whicn photo is it? 

cc (MR. ZIMMERMANN) : This is 17 of 17. I think it’s IO 9. 

Do you see this? This is what you just said, the one 
around the nipple? 

A. That’s correct. 

Okay. These are the NCIS photos. You know, there's 
nothing about these two marks, right here, in your 
autopsy. See these really -- what look like pretty 
severe stuff right here [indicating]? Do you see what 
I‘m talking about? 

A. Uh-huh. 

Let me show you. Do you see these? They don’t appear 
in your autopsy report at all? 

And because -- if that is the case, I’m assuming that’s 
because I did not appreciate those. the only thing that 
I recall appreciating was this bruise around the 
abdomen. 

“QT To e~tf-you- were -leeking.for.abuse of .the_body by bruising 
and contusion and blows all that stuff and you picked up aa 
this and this, why would you not be curious about these 
obvious abrasions, here, that look like they have even 
scabbed over? Right? Don’t they? 

Pn So I’m not sure what you're asking me. 

©: Why did you think those were normal and not mention it? 

A. At autopsy, I’m assuming if those were not mentioned, I 


did not appreciate or I did not see those at autopsy as 
well. 
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cc (MR. HIGGINS): For the record those are two marks underneath 
both nipples and centered near the sternum. 

cC (MR. ZIMMERMANN) : Yes. 

cc (MR. HIGGINS): Thank you. Sorry, Jack. 

WIT: And it’s not clear whether or not those were abrasions or 
bruises. 

Q. What is that? 

A Those actually look from here more like they might have 
been abrasions. 

CC (MR. HiGGINS): What photo was that? I’m sorry. 

CC (MR. ZIMMERMANN) : It’s the same one. This is 11 of 17. 

cc (MR. HIGGINS) : Thank you. 

cc (MR. ZIMMERMANN) : IO 9, I believe. 


oS - How did the hyoid bone get broken? 


WIT: I’m sorry. How did the what? 

on How did that hyoid bone get broken? 

A. Assuming he was not in an high impact motor vehicle 
accident this would have been through the process of 
strangulation. Most likely, most often, when we see 


this is with manual strangulation with the hands. 


Ou So someone in your opinion would have had to strangle 
him with his hands to break the hyoid bone like that? 
A. That's correct. 
ont om == TFs omeone had his-hand-around-someone!s—chin.and.the 00 0 


hand never touched the neck and there was force applied 
to slide someone along the ground without ever touching 
the neck, that would not break the hyoid bone; would it? 


A. You would need direct contact with the level of the 
hyoid bone. 
Ou. It would have to have direct sufficient force to crack 
that bone? 
A. That is correct. 
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That 1S correct. 


Applied directly on the bone? 


cc (MR. ZIMMERMANN): Yes. I keep forgetting. 


The record should reflect that Dr (06) 


put her 


hands on her throat at approximately her Adam’s apple. 


Is that accurate? 
A. Just above it, yes. 


Let me show you this diagram so we can place that hyoid 
bone. Would you agree with this drawing -- and this is 


not in evidence, but I want you to make sure it’s 


accurate first. This would be the hyoid bone up here 


attaching ligaments attaching it to the what? 


we calli this? 


back here [indicati 
Yes. In the back. 


Or right here [indi 
Greater end, yes. 


PO YP O PF 


The thyroid cartilage. 


ng)? 


cating]? 


What do 


The thyroid cartilage which would be the greater horns 


CC (MR. ZIMMERMANN) : So perhaps I ought to introduce this in 
evidence so that the investigating officer can see it 


while we’re talking 


Io: Thirty-nine, IO Exhibit Number 39. 


CC (MR. ZIMMERMANN) : I offer this into evidence. 


IO: Any objection? 


TC: No, Sir. 


CC (MR. ZIMMERMANN) : Just so we can 


about, the hyoid bo 
standing upright. 


WIT: Correct. 


Correct? 


‘on And we're looking at him or her toward her face. 
Correct? This is the front of her neck. 


A. That's correct. 
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all see what we're talking — 
ne -- this is if a person were 


Let's use "he" since we’re talking about a deceased 


O 
male. 

This 26 your thyroid carta lage? 

A. That’s correct. 

Q. Greater horn. And here’s your hyoid bone? 

A. That’s correct. 

Q. Connected by ligaments? 

A. Yes: 

Ox Now, isn’t it true on photos that we were showing 
earlier, the ones that your report said have a normal 
larynx, and you said showed swelling. Are you with me 
on the photo? The one IY dead wa little phete of? 

A. Yes. 

QO. What really happened is that you dissected that, and 
your cut went through here. And got what you were 
showing -- 

IO: You're going to have to describe this for the record 
because -- 

cc ZIMMERMANN): For the record I am on Investigating Officer 
39, and I am running a pen between the hyoid bone and 
the top of the thyroid cartilage. 

TO) Why don’t you do me a favor. On that diagram with your 
pencil draw a line to the hyoid bone. I see -- it looks 
like this is some sort of medical book or something 
where you fill in the spaces or whatever. Can you just 
draw a line from the word "hyoid bone" down to the hyoid 
bone so we know which is which. There you go. 

~Ce- (MR>- ZIMMERMANN) :-.-Would-you.-believe. it’s.a.coloring.book, and 
you Color Dt 252 ‘ : 
But this is the hyoid bone, and this is the thyroid 
cartilage. Correct? 

WIT: Yes, that’s correct. 
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And what I’m suggesting is that what happened on autopsy 


is that you -- when you made your cut that what that 
reflects -- because this is looking at it from the 
front. Right? Anteriorly? 

Yes. 


Isn’t that the doctor language? 
Yes. : 


Why don’t you-all just say "front"? 
We ‘try to in court. 


Okay. We've cut it across here. And the hyoid bone is 
not in this photograph because when you're looking at it 
from the rear, or -- what do you call that, posterior? 
What -de. you call at from there? 

The back. 


The back. That's why you don’t see the hyoid bone in 
your photos? 

Yes. And what most likely happened is, essentially, 
when I dissect, I dissect above the hyoid bone. We 
bring it out intact. So what most likely happened is 
that my assistant would have, after the fact, dissected 
it out. And essentially when they took the photos did 
not include that with that. 


By the time the photographer took the photos, you were 
probably doing something else. Correct? 
That's correct. 


And your assistant had probably just cut the hyoid bone 
completely away from the thyroid cartilage? 

That’s what I would assume because I know we removed the 
hyoid bone. 


Okay. -But—that-hyoid--bone- inorder to-be-broken -has.-to—. 


receive a direct application of severe force in order to 
break. Right? 
That. 1s correct. . 


If your neck had force somewhere other than on the hyoid 
bone, that’s not going to break your hyoid bone. Am I 

pa ney abot 

Not unless, like I said earlier, if you have high impact 
motor vehicle, severe hyperextension of the neck, that 
is an instance where it can occur and it’s not direct. 
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Okay. We didn’t have anything like that in this case? 
No. Unless in whatever process of what was going on 
there was such a severe hyperextension of the neck that 
could have caused it. But it would have to be a pretty 
severe hyperextension. 


Okay. If you learned -- hypothetically, if you learned 
that there was no direct pressure on the hyoid bone in 
the dragging incident that was described to you by NCIS, 
that would lead to your conclusion that that event did 
not cause the broken hyoid bone that you saw. Correct? 
That 1S Correct . 


And if you -léarned. that some othér force, strong 
steadily dixvect force, to Ghe hyoid bone <onm the right 
side of the neck for a period three, four, five seconds, 
you might change your opinion that the dragging incident 
that was described to you led to the breaking of the 
hyoid bone. ‘Correct? 


I’m sorry. Can you rephrase that because I -- 
ZIMMERMANN): That was a terrible question. Let me start 
over. 


You really don’t know what broke the hyoid bone in this 
case? 


No. What I’m saying is a dragging incident that had been 
described to me is consistent with the type of scenario 
that would break the hyoid bone. 


Only if there was direct pressure put on the hyoid bone? 
And that would have to be strong direct pressure such 
as, you Know, if you're actually like: this [indicating] 
or you’re dragging away and so it’s a strong pressure, 
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Directly on it. 
But it would have to be a direct strong pressure on the 


neck. 


Let me interrupt. You said something just a minute ago 
that -- severe hyperextension of the neck could also 
break it? 


Yes. As I've seen that described, it’s been related to 
high impact motor vehicle accidents. It’s a high 
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Gmeact; in thats “2b would cause the neck to hyperextend 
backwards. 


But if someone was dragging a body, a limp body, by the 
chin and the head without putting the pressure on the -- 


Tf that was the case it would have to be a pretty strong 
force. And to be honest, I’ve not seen that type of 
incident described in the literature. 


And so if the evidence were, hypothetically, that a 
person was grabbing anothex person with a hand behind 
the head and the other hand on the chin, not touching 
the neck, and gently, carefully slid this person 
backwards for 10, 20 feet without ever touching here, 
you could rule out that as the cause to the broken hyoid 
bone. 

If you’re talking gently and there was no direct 
pressure on the neck -- 


And no twisting the neck and no jerking? 
Then that would be correct. 


Especially if the person stopped periodically and rested 
and went backward like that [indicating]? 
Let's just say that would not be consistent with a 


broken hyoid bone. 

But if someone were laying on the ground, prone -- 
excuse me -- laying on his back on the ground -- 
On the back, yes. ; 


What is--that, supine? 
Supine: 


Laying on his back. And he reaches down -- somebody 


_else reaches down --. reaches down and grabs with the 


left hand and squeezes as hard as he can right in the | 
neck -- and I’m putting my forefingers right up under my 
chin and my thumb right on the side of my Adam’s 

apple -- that would impact -- one of those fingers or 
more would impact the hyoid bone;, wouldn’t it? 

If you’re talking squeezing as hard as you can -- 


And Tt hat person, += 
Yes, that would be consistent with breaking. 
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That could break it? 
That could break it. 


Now, if something happened like I just demonstrated, you 
would not expect that to cause petichiae in the eyes; 


would you? 
What you did -- I’m sorry ~-- what you just demonstrated? 


When a person leans down and grabs on a person and grabs 
another person’s neck while that second person is on the 
ground and squeezed it hard enough to break the hyoid 
bone on the right side, you wouldn’t expect to see -- 
and that person eventually dies for from that, you 
wouldn't expect to see petichiae in that? 

It depends on the mechanism. If it’s due to the 
prolonged compression of the blood vessels leading to 
asphyxia). Ves; in. Bbout 8S percent “== 60 to, 80). ot 
depends what you read -- you'd expect to see petichiae 
You don’t always see petichiae, but, yes. But if the 
mechanism was such as laryngeal swelling with 
constriction of the airway, then you do not have that 
increased vascular pressure, and so I would not be 
surprised with that kind of mechanism if I’m not seeing 
petichiae. 


Okay. 
And so, once again, when we’re talking about the 
mechanism of this, it is all very scenario dependent. 


Let me ask you this: Earlier you had talked about 
broken ribs in answer to counsel's, government 
counsel’s, questions. Let’s talk about that. Would you 
expect a person with the broken ribs that you found, 
that is, three on one side and four on the other, and 
the location that they were, to have a -gqréat difficulty 


breathing? 


J would think it..would be difficult. 1. wouldn’t use the. 


term "great difficult." Certainly it wouldn’t be 
difficult; it would be very painful. 


Very painful. And as time went on without treatment, it 
would grow more painful. Do you agree? 
That’s correct. 


32:5 a he 


Oo PPO PF 


p 


i Jen O60 


And could lead to one gasping for air. It would be 
consistent with one gasping for air? 

™m mv discussions with clinicians with those kinds of 
(b)(6) you wouldn't necessarily be symptomatic 
in terms of respiration; but, yes, it would be painful. 


Well, it depends on whether the ribs were broken through 
or not. And you said that some of these were broken : 
through. 

Some of them were. 


All right. So you would expect that if will (b)(6) had 

those ribs broken as they were, he should have had some 
aifficulty breathing. Right? 

It depends how you are going to define -dirtficurty. 

his respirations would not be optimal. In terms of 
difficulty, breathing where you're going to, you know 
be gasping for breath, not necessarily. 


Yes, 


But it: could be? Be consistent with it? 
It could be possible, yes. 


All right. And that person would have difficulty 
getting up off the ground and standing up on this own; 
wouldn’t he? : 
It would hurt. 


Because of the pain? 
It would hurt. 


And that would also be consistent with refusing to eat 
or loss of appetite. Correct? Just because of the 
pain? 

That could be something that would keep you from eating 
or drinking. 


He-mightnot..have.an.appetite. I’m sorry. 1. didn't... 


mean to talk over you. 
You're correct. 


And not only would you not have an appetite, it would 
hurt to swallow and eat and drink even maybe, huh? 
We're just talking about the broken ribs? 


Broken ribs, severely broken ribs -- seven broken ribs, 
some of them broken all the way through? 


It shouldn't effect the -- hurting to swallow and eat 
and drinks. 
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Okay. And it would be consistent with a person not 
wanting to move, just to sit there or lie there? 
That could be @ reason for not wanting to move, yes. 


And if you had difficulty breathing over a period, say, 
from 42 to 48 hours and it got progressively worse, 
wouldn’t you eventually have less and less oxygen that 
was being processed through the respiratory system as 
you breathe more shallow, more and more shallowly? 

It depends what process you're talking about. You’re 
talking about great difficulty breathing. 


Uh-huh. 
You know, something more severe would usually cause 


great difficulty breathing. If you" re just talking 
about the broken ribs, then no. You know, it’s not 
necessarily over time you’re going to have that 
compromise of air. And, basically, I say this because 
this was a consideration when I was putting the case 
together. What is contribution? Could these ribs have 
caused death of and by themselves, and so I consulted 
clinicians about this situation to see just how much 
impact it would have on that. And it would basically be 
a contribution due to inefficient respiration, but not 
difficulty breathing, not getting, you know, so little 
air that you would die from it. 


All right. This may be unfair because I know that if 
you're like most pathologists, most of the patients you 
work on can’t talk to you. So if it’s better to ask an 
ER physician, I will. So just tell me. 


But would you agree that if you had seven ribs that are 
broken like the ones that you saw and there was no 
treatment and it went on for 42 hours or more, could 
that lead to death? And if you don’t feel like you're 
the--one..to—answer that, just tell me? ooo. 

This is -- as I said, I did consult clinicians on this. 
And if was. theiz opinion that,: no; chis .f-and by 
themselves would not lead to death. 


All v1gne. oThats fais: Let’s talk about if you 
combine it with the fact that during that same time 
period -- we're going to start with the base -- seven 
broken ribs broken the way you saw. 
Uh-huh. 
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And then someone doesn’t eat for that period of time 
and someone only has 4 little bit of water during ebst 
period of time, and that person had three incidents, or 
bouts, of diarrhea after a 24-hour period or so, and the 
person had upper respiratory problems, asthma, the 
government counsel called it, and he had allergies to 
dust and to dirt, and he was under stress, and for his 
part of the world, he was an old man -- young man for 
our part of the world -- but an old man at 52 over 
there, do you think your opinion would change about that 
possibility leading to death with all those things 
combined? 

My opinion as to the cause of death would not change. 
Certainly these types of things can be contributing 
factors. The types of dehydration as is described, I 
don’t think of and by itself would be a cause of death. 
I don’t think the dehydration -- I’m sorry -- the broken 
ribs or those two together would be a cause of death. 
They could be contributing factors, not a cause of 


death. 


And then when you talk about the asthma, and, you know 
I’m not sure what we’re talking -- I’ve seen no 
documentation of asthma. Most people with a history of 
asthma and a good deal of the population, our 
population, as a, quote, history of asthma, which is the 
type of thing you might see with children or with adults 
that are using bronchodilators, those are not the types 
of things that will cause death. And unless there's 
documentation that someone has been hospitalized on 
numerous occasions requiring certain medications, where 
that can be lethal asthma, basically, this is all 
speculation. They can be contributing factors and they 
could have made this worse, but the proximate cause of 
death is the initiating thing that would be a sight in 
this. And that would be the strangulation. So I still 
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ZIMMERMANN): Next in order would be -- 


Forty, IO Exhibit 40. 


ZIMMERMANN): I’ve shown it to the government, Mr. 


Investigating Officer. It’s another document provided 
by the government, NCIS investigation. 


No objection, sir. 
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___Letl.s..say..as.a.result.of..the combination of all these . 


Al: Cadght.. ive handed -- because of the time of the 
day =~ if you want to read it, J’ll tet you read it. 

But I’ve handed the investigating officer an NCIS report 
that said they tracked down (b)(6) in Iraq 
And I'm summarizing, so if you want to read the whole 
thing, you tell me. And he says that his brother had a 


history of allergies to dust and to dirt. He’s received 
medical treatment for it. And he also had upper 
respiratory problems, especially between April and 
September. And this was in June. 

Okay. 

Now that you know that, do you think that might -- well, 


I'll put it this way: If you had a patient that was 
alive and he came to you and he was having all these 
problems, don’t you think you’d put him in a hospital 
and have him treated for those broken ribs, or maybe 
intubated and so forth so he wouldn't die? 

Once again, you're getting into a clinical area 

that’s -- it's been a long time since I've -- however 
basically, what you're describing could lead to a 
reactive airway disease, but that generally is not the 
type of thing that is fatal. 


It could lead to pneumonia though; couldn’t it? 
Yes. 


And pneumonia could lead to death? 
Yes, if you have pneumonia. And in this case, there was 
no evidence of pneumonia. 


Okay. What does it mean to shut down the autonomic 
nervous system? 

In what respect? Like something with what, the corroded 
sinus maneuver that -- 


things that I described, the seven broken ribs, the lack 
(b)(6) 


cause your body, basically, to just shut down, quit 
working? 
In my clinical experience, I would say not. 


What's your clinical experience? 
J was a medical doctor, did a full clinical internship. 
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For how long? 
Clinical internships are the four years of medical 
school and a year for clinical internship. 


How long ago? 
This was a little over ten years ago. 


Okay. Why don't I ask a currently practicing doctor. 
That wasn’t fair to ask you, so I'll withdraw the 
question. 


What’s a flailed chest? 

A flailed chest is ribs tnat are broken on both sides 
but generally significantly enough -- and great enough 
number of them would -- because where respiration will 
be severely compromised, and that 1S a potentially fatal 
event. But that’s generally when the rib cage is 
essentially totally -- 


Disrupted. 

-= disrupted, the .entire rib cage. 

Okay. Just a few more, and we'li be finished; I 
promise. You said that you had testified as an expert 
over 20 times at Articie 32 or courts-martial, quote 
unquote, majority, military. Where else have you 


testified at outside of a military courtroom? 

When I was doing my forensic fellowship in Baltimore, I 
testified, I think, about three or four times in the. 
civilian court, and then I’ve also testified a couple 
times in federal court. 


Okay. Let me make sure I’ve got this right. Are you 
saying that if -- you didn’t see any swelling in the 
airway? 

What I saw, I cannot be sure was what would have been 


_-antemortem swelling......The decomposition gives. this kind. 


of appearance that may be decomposition, it may be some 
swelling; but not to see it, doesn’t mean it wasn’t 
there in postmortem. 


Let me put it this way, based on what you saw and what 
you think, you wouldn’t want to have somebody rely on 
that to put a young man in a penitentiary; would you? 


What? 


That there really was swelling? 
Being able to see the edema? 


Q. That there really was enough swelling to -- 

TC Sir, objection. Goes to ultimate issue. 

Io: Sustained. 

CC (MR. ZIMMERMANN): I don’t think that objection applies at an 
Avtzvele 32 ; We don’t have the rules of evidence here. 
Everybody has been allowed to give opinions. I’m asking 
her how strong her opinion is. 

Ilo: Well, then ask her how strong her opinion is. 

Q. Is your opinion strong enough that that swelling closed 
off that airway? Are you strong enough on that that you 
would want to risk some young man going to a 
penitentiary based on that conclusion? Yes or no? 

TCs Again, sir, objection. Same reason. 

IO: It’s phrased a little more palatable to me this time. 

Sn He said you can answer that. 

A. That is not my opinion that that is the cause of death. 
My opinion is that that strangulation is the cause of 
death. Essentially, that is what I’m attesting to. 
That’s my job. I don’t like putting people away. I 
don’t like the end result of this. My job is to just 
state the findings and my opinions with reasonable 
medical certainty. And my opinion is that strangulation 
was the cause of death. I cannot tell you with 
reasonable medical certainty what the mechanism that 
caused the death. 

IO: I understand that. 

cee Qn SO.youlre not saying thatthe hemorrhaging that you. 
found on the -- secondary to the broken hyoid bone 
caused swelling that shut off the airway? You’re not 
saying that? 

A. I’m saying given a certain scenario and based on the 
findings, that would be consistent with, but that is 
not, you know, my opinion as to the cause of death. 

‘om Okay. Good. I'm glad I asked you because that’s not 


what I thought you said, and I'm glad you said what you 
just said. Thank you. 
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I may have misunderstood you again, so I want to clarify 
Cie. E 
Please. 


Is it your testimony that if there were swelling, in a 
hypothetical case, not this case, but if there is 
swelling sufficient to shut off the airway and kill 
somebody because of asphyxiation, like oxygenation of 
the brain, that upon death that swelling will not stay 
in place and, in fact, will shrink back to normal? : 
It’s often known to not be demonstrated or appreciated 
after death. Whether or not it shrinks right back to 
normal, you know, I can’t say. But it’s not always 
obvious to the gross examination at autopsy. 


Okay. Where is your handwritten report, ma’am? 
You mean a final report? 


No. You testified that you had a handwritten report? 
I had a handwritten preliminary report. 


Does it still exist? 
Yes. I gave it to the NCIS agent, and I would have that 
in my files back in my office. 


Why did you give a handwritten report to the NCIS agent? 
Did they ask you for your handwritten report? 

That’s our standard procedure. When I leave ona 

case -- I do several cases away from my facility, and 
actually at our facility, we give them the preliminary 


report. 


So they got it? So if we want it, we have to ask them 


for ‘at? 
Yes. Or you could ask me in a week or two. 


-CC--(MR--- ZIMMERMANN): May.-I--have just a moment..with .counsel?.. 


The counsel conferred. 


ce 


IO: 


Ce 


(MR. ZIMMERMANN): Thank you very much, doctor. You’ve been 
very helpful. No further questions. 


How long are you going to be, Mr. Higgins? 


(MR. HIGGINS) : I wouldn't say really long. In the essence of 
what's happened, I should be short. 1 have two areas 
that haven't been talked about. I expect the first one 
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to be max three questions depénding upon answers and the 
second one to go about ten minutes. . 


Okay. 
And, Lieutenant Folk? 
FOLK) : I'll be brief, sir. 


Before you get started, I just want to make sure I 
understand now. 


EXAMINATION BY THE INVESTIGATING OFFICER 


by the investigating officer: 


You’re -- in your opinion for reasonable degree of 
medical certainty, strangulation was the cause of death? 
That’s correct. 


The strangulation was caused by the broken hyoid bone? 
No. Strangulation was the act of constriction around 
the neck -- 


-- that broke the hyoid bone. 
-- that broke the hyoid bone. But the hyoid bone is a 
sign of strangulation. 


All right. And as a result of the broken hyoid bone 
there was this swelling that was caused? 
That is one of the ways that it can happen. 


Which constricted the airway? 
Which would constricted the airway and keep oxygen from 
getting: Lo. tne =< 


_To the brain?. 


Yeah, or, you know, through the lungs. That is one of | 
the ways. 


So we’re -- 

And the other ways are -- and the more common ways are 
getting -- restricting the blood flow to and from the 
brain so oxygen doesn’t get to the brain or circulate 
the brain, and that essentially leads to brain death. 
Or you can get compression on airway just from pressing 
against it, and that also restricts the oxygen 
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ultimately getting to the brain. So essentially all of 
these mechanisms are what lead to asphyxia, which is the 
ultimate deatn. 


Hvnothetically, if there was no broken hyoid bone on 

(b)(6) would you come to the same conclusion that 
strangulation was the cause of death? 

No. If he did not have a broken hyoid bone, I would not 
be saying that strangulation was the cause of death 
based on, you know, lack of any other findings. 


Okay. And there were no other findings. There’s no 

toxicology to indicate that he had ingested something 
that would have poisoned him or caused death in that 

fashion? 

No. 


The broken ribs, in your opinion -- or fractured ribs 
were not enough in and of themselves to cause his death? 
That’s correct. : 


And the other factors that were mentioned by 

Mr. Zimmermann, when you add them all up, the stress 

the allergies, the age, the dehydration, et cetera fae 
wouldn’t have been enough -- 
That's in the realm of speculation, and I don’t see that 
being enough to cause death. 


Okay. So it was the broken hyoid bone that led you to 
believe that there was some form of strangulation that 
occurred here? 

That is correct. And some -- one of the different 
mechanisms leading to death with contributions maybe 
from the ribs. 


Okay. 


cc (MR. ZIMMERMANN) : Can I follow up real quickly to that because 


IO: 


it’s very important to our case? 
Go ahead. 


I'm sorry Mr. Higgins, I didn't mean to step on -- 
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ZIMMERMANN) : I've asked him. 


RECROSS- EXAMINATION 


Questions by the civilian counsel (Mr. Zimmermann) : 


Q. 


P30 


ed a | So 


IO: 


But those are questions that are important, and I want 
to make sure it’s clear that your testimony is that you 
said without any equivocation that the only way that 
that -- in this kind of case -- this not an automobile 
wreck -- but in this kind of case, the only way that 
hyoid bone would have been broken is if somebody applied 
direct, strong force directly to it and that dragging 
somebody with a hand undexy the chin and behind the head 
would not break that hyoid bone. Is that right? 

Unless the dragging created enough impact that there was 
enough hyperextension equivalent to what you’d see in a 
motor vehicle accident. 


Equivalent. toe moter vehicle accident? 
But, you know, it would have to be a great impact. 


And by the same token it would be more likely that if 
someone with great force and with great strength, 
grabbed a person directly on -- lying down on the ground 
on his back -- grabbed somebody with his fingers 
directly on the hyoid bone and squeezed as hard as he 
could. That’s more likely to have caused a broken hyoid 
bone than dragging someone? 

If that’s a great force, yes. 


ZIMMERMANN): Thank you. 


Mr. Higgins, here’s what we’re going to do. We're going 
to just take a five-minute recess, a comfort break, 
whatever you want to call it, and then allow the court 


reporter: the relax -her--fingers. If. anybody .needs.to 


take a break, we'll do that and then we’1ll resume with 
you. How’s that? 


HIGGINS): Yes, sir. 


We stand in recess for five minutes until 1700. 


The Article 32 investigation recessed at 1654, 27 January 2004. 
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The Article 32 investigation was called to order at 1700, 
27 January 2004. 


Io: This Article 32 will come to order. All parties who Were 
present when the court recessed are once again present . 
Accused and counsel are present. 
Mr. Higgins. 
CC (MR. HIGGINS): Thank you, sir. 
CROSS-EXAMI NATION 


Questions by the civilian counsel (Mr. Higgins): 


Q. Good early evening. 

A. Thank you. 

QO. My name is Keith Higgins. I‘m an attorney for Major 
Paulus. 


10 June 2003 was the day you did the autopsy of 

(b)(6) We've already established that. We heard 
that date ad nauseam. During that examination, did you 
take a sample of m@ eye fluid? 

We tried, but it was so ary there was just none that we 
could obtain. 


YP 


Have you taken eye fluid samples in other autopsies? 
That’s the common practice in all our cases. 


And what are some of the things that you look for in the 
eye fluid? 
Essentially -- some people -- you mean in terms of 
testing? Normally, we will use this toxicology testing 
or depending on the case when we are looking at -- you 
know, for natural diseases, there's certain other 

ste SEMALSS: You. can.do,.. like electrolytes... certain drugs 6x... 
substances in the blood that you can test for. 


P OO PO 


Q. Examination of the eye fluid of a deceased individual -- 
I think we can probably assume we're talking about a 
deceased individual for the rest of my questioning -- 
would the examination of the eye fluid tell you whether 
somebody had had a seizure? 

A. Not to my knowledge. 
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So in your experience, you don't believe that to be 
true? 

Not to my knowledge. There are some things about 
testing postmortem fluid and blood and specimens, but 
they are very controversial in terms of their value. 
Sometimes there’s some substances that you see after 
seizures that you can test for, but some people don’t 
rely on them. And, basically, in our office we don’t, 
in the Office of the Armed Forces Medical Examiner. 


In fact, it’s very difficult if somebody died from a 
seizure postmortem -- well, obviously they are dead, so 
it would have to be postmortem. It’s very difficult in 
doing an autopsy to determine that someone has died from 


a seizure. 
a. Yes. Unless you're able to establish a clear-cut 


anatomic focus on the brain which most often you’re not 
able to. 


You weren’t able to tell that in this case? 
No. 


i @) 


IO: Mr. Higgins, what kind of seizure are we talking about? 
Is there more than one type of a4 seizure? Are we 
talking about a heart attack? 


(MR. HIGGINS): No. A seizure would be -- as I understand it, 
Doctor, it’s a problem with the electrical current in 


the brain? 


CC 


You can have seizures for a lot of reasons due to an 
abnormality in the brain. You can have seizures due to 
different metabolical processes like if you had severe 
Giabetes, basically were sick with that. You can have 
seizures, oginal seizures, after having a heart attack. 
Some people will just have them. And then there are 
gseizures..that.you_have..for.no.reason.. .And I.mean.no. . ... .- 

known reason. People have them just idiopathically. 


WIT: 


1@% Thank you. 


cc (MR. HIGGINS): Yes, Sir. 


in your CV. your List: += -CNere*s a Berries of arkicles 
which you’‘ve published? 


WIT: That's correct. 


Questions by the civilian counsel (Mr. Higgins): 


DO 


TO: 


WIT: 


Do you have copies of all of those? 
T would assume so. JI at least have copies of what was 
submitted for the publication. 


If requested, would you be able to submit those to 
government counsel to pass on to us? 

BR lot of those were written quite a while ago. So, 
basically, I think you’d have to look them up in the 
journals. 


But you do have some in your possession? 
Not after as moves as I’ve had. JI may not have. 


Colonel, could you speak up when you’re answering the 
questions, please, so everybody in the courtroom can 
hear you, particularly myself and the court reporter. 


Okay. Sorry. 


You've used the word "scenario" guite a few times in 
your testimony today. 
Yes. 


And there's been different scenarios and hypotheticals 
that have been given to you in your questions by both 
the government counsel and Mr. Zimmermann . Correct? 
Yes, that’s correct. 


Okay. And when you testified about the airway -- the 

hyoid bone broken and the airway swelling and closing 

and that leading to the cause of death, that was based 
on a scenario that the government gave you recently, I 
believe, was the term that you used? 

Well, first I don’t think I termed it that way because 


the mechanism doesn’t.lead to..the cause of death...The 


cause of death initiates the mechanism. So I can’t 
imagine that would be the terminology that I’d use. 


Okay. I tried to do it quickly. 


At some point you've met with the government 
prosecutors? 
That 1s correct. 


And you met with them recently? 
That 1s correct. 
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In fact, you flew in this weekend? 
That is correct. 


And you sat down with them? 
For short periods, yes. 


They showed you some pictures that you'd never seen 
before? 
That is correct. 


And they also asked you a hypothetical question? 
That is correct. 


If someone had heen dragged by the neck, could tha 

' toh 
caused -- if (b)@) had been dragged by the neck foe 
a number of feet, could that have caused what the -- the 
death as you saw it in your autopsy? They ask 
that question? ei 
That is correct. At some point in time. 


And you got up on the stand today and testified about 
that? 
I believe I did. 


Okay. 

It’s real late in Germany. 

It's also very late in Massachusetts. So we'll work 
together. 

But that’s scenario dependent. As a pathologist, you 


rely on additional information besides what you do in 
the autopsy? 
That is correct. 


Police reports are important? 


wl Wad Ss COLT ee Cc... 


Witness statement are important? 
That’s correct. 


You need those because you need to know what else was 
going on besides what you see there? 
That’s correct. 


You have the end result on your table, a dead body? 
That is correct. 


DO 


he) 


DO 


P10 


Now, I want to clear up something that’s probably my 
fault because I’m not quick enougn to follow - Lt. 


Colonel Galio, during your questioning -- two times 
Colonel Gallo has asked you questions today. And one 
time he said is it -- you talked about that 


hyperextension of being the way a hyoid bone breaks. 
Okay? Do you remember he asked you that line of 
questioning? 

Being the -- being a way that it coulda break, and it’s 
not a common. 


Right. And he asked in the dragging scenario --~ he gave 
you hypothetical in the dragging scenario, could it be 
possible that it was hyperextended and broken. And the 
first time you talked about that, you said it was 
unlikely. 

Okay. 


Did you say that? 

I may have. I think I said it’s not been described in 
this type of situation. Whether it can, I would think 
it would not be likely unless there is some great impact 
involved. And I hope that’s what I said. 


You talked about on June 10 prior to -- prior to -- we 
had a whole line of questioning with Captain Ashe -- and 
you talked about you needed to do quality assurance 
prior to coming to your conclusion? 

In a sense of type. Generally, I run all of my 
homicides, which is a type of quality assurance, through 
the Office of the Armed Forces Medical Examiner. 

Whether it’s an official consultation, whether it’s a 
discussion of the case, whether it’s a sharing of the 
photos, we'll come into a group opinion. In this case, 
I had another forensic pathologist, so I ran this by the 


..Armed.Forces Medical..Examiner. And.in.a.sense,. it’s a4 


type of quality assurance. 


And you called Washington, D.C.? 
After I left Captain Ashe and the others. 


Yes. You called him in Washington, D.c.? 
I called the Armed Forces Medical Examiner in 
Washington, D.C. 


(b)(6) 


Ind -~ fur 


Q. You spoke to him? 

A. Yes. 

Q. This was 10 June? 

A. I believe sc. 

Q. Same day as the autopsy? 

A. I believe so. 

on Did you send him any documentation? 

A. Eventually, yes. Not at that time. 

QO. So this quality assurance consisted of a conversation 
with him in which you reported what you saw? 

A. It’s a form of quality assurance. It’s not the formal 
quality assurance when you send the whole case to them 
and you get a response. But this is a form of qualit 
assurance, yes. ¥ 

QO. This is what I saw? 

A. This is what I saw; this is the deal; what do 7 

. t i o se 
That type of thing. pow eons 
And did you need his permission to reach your 
conclusions? 

A. No. Although, essentially, it’s important to me that he 
concurs. If we totally disagree, he cannot get me to 
change my opinion. I would not do that. But it’s just 
a process of strengthening opinions. 

And, again, his only source of information is ro) 
u 
that conversation? i suing 
A. At that period of time, yes. 
cc (MR. HIGGINS) : I have no further questions, sir. 
w+-EO.. .....--LLieutenant..Folk? 
DC (1STLT FOLK): Thank you, sir. 


CROSS -EXAMI NATION 
Questions by the defense counsel (1stLt Folk): 


G. Mr. Zimmermann had asked you towards the end of his 
examination about something called flailed chest. 
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Thats. .a-possibility,—yes. gai er peer 


Do you remember that? 
Yes, I do. 


Okay. And that’s a Situation where broken ribs will 
lead to severe difficulties in breathing? 

To my knowledge, it’s @ Situation of extensive broken 
ribs where the actual rib cage is separated from the 
back of it so it gives an instability to the chest. 


And that wasn’t the situation with ()@) Correct? 
I would not call this a flailed chest. 


Now, you also talked about possible effects that broken 
ribs such as what you have here, various ribs broken on 
each side of the chest, what effects that might have on 
appetite, eating and drinking comfort levels and things 
like that. Do you remember that? 

Vaguely, yes. 


Again, hypothetically speaking, would a broken hyoid 
bone also effect whether or not drinking water was 
comfortable or uncomfortable for you? 

You mean for the victim. 


Yes. Well, for anyone -- yeah. 

That could very easily -- there are several types of 
symptoms that you have after strangulation, one of which 
is sometimes difficulty speaking, severe pain, 
difficulty swallowing and that would include intake of 
eating and drinking. 


And so if at hour one I reached down and grabbed 
somebody with enough force to break their hyoid bone and 
they didn’t die from the strangulation, but continued on 
with this broken hyoid bone, they might not want to eat 
or drink because it would hurt in that general area? 


Now, drawing your attention to these external 
abnormalities that you noted in your report and you saw 
when you performed your autopsy, there was some bruising 
to the legs. Right? 

That’s correct. 


On the body. And then there was also bruising in the 


lower back of (b)(6) 
That's correct. 


34€ 


And I think also in one of the IO exhibits, I think it 
was number §S, I believe it was photo 16 where we saw 
some pictures of the bruising on tne abdomen as well of 
(b)(6) Right? 

That's correct. 


And your testimony is that the bruising on the legs and 
on the back was more severe than the bruising on the 
abdomen. Correct? 

That’s correct. 


And by more severe we’re talking about deeper bruising 
more hemorrhaging of blood in the various layers of 
skin? 

That’s correct. 


And I think your testimony was that the back was the 
actual -- where you saw the worst bruising followed by 
the legs? 

Actually it was the backs of the legs. I believe on the 
left side was the worst. 


Either way, the back of the legs and the back were worse 
than what you saw in the abdomen? 
That*s correct. 


You also talked a little bit earlier, I guess, about the 
scene that was going on when you arrived to perform the 
autopsy. And you said there were some investigative 
agents there, some members of the staff judge advocate: 
and you specifically talked about some of the opinions. 
held by the investigative agents or the NCIS agents. Do 
you remember that? 

Vaguely, yes. 


Okay. And you said that the NCIS agents on the scene 
“were ~expecting;~essential ly;—that the-cause-of-death 7 
would be found to be of natural causes. Right? 

The investigation agents on the scene at the Whitehorse 
facility apparently relayed this to the investigating 
agent that was at the place of autopsy. And the 
impression I was given was this would be likely natural 
cause of death. 


DO 
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And that opinion was based on the appearance of 

(b)(6) dead body and the lack of any significant 
marks that they saw. Right? 

From what I remember, she was told that there were no 
injuries to the body. 


Now, you mentioned -- 
And I’m sorry. This is what she told me. What real iy 
went on, I don’t know. . 


But that’s what was made apparent to you. 


You talked about the amount of force that it would take 
to break a hyoid bone and that somebody could do it with 
their hand, they could exert enough force with their 
hand. Is that right? 

That’s correct. 


Okay. Could you exert enough force with, say, the crook 
of your elbow, if you had somebody like in what you 
might call a head lock to break a hyoid bone? 

You could. 


Okay. So it doesn't have to be your hand necessarily? 
No. 


But that’s one of the more common ways to break a hyoid 
bone? 

I think you see it more commonly in the hand than with 
the choke holds. But you can see it with both. 


Do you think a 6-foot 2-inch Marine who weighed about 
200 pounds could generate enough force to break a hyoid 
bone with one of his hands if he was a healthy male? 

I would think a Marine could probably -- any Marine 
could probably do that. 

And my last question for you. You said you testified 
numerous times. Have you ever testified as a defense 
expert witness? 

I have consulted. I’ve been a consultant for the 
defense on several occasions. However, because of the 
Armed Forces Medical Examiner system rules or 
regulations, we’re not allowed to be exclusive witnesses 
to either side. And so when it comes to my consulting 
with the defense then -- when they hear I can’t be an 
exclusive witness, they generally say, Well, thank you 
very much, but no thanks. 
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FOLK): Thank you, Sir. 1 don’t have any more 
questions. 


Captain Francis, do you think you’re going to be a while? 
I have three hypotheticals. 


REDIRECT EXAMINATION 


by the government: 


Ma’am, I want to present you a couple of different 
hypotheticals, and tell me what you think in your expert 
opinion is most likely. a‘ 


And this is hypothetical one -- 
I’m sorry. Just so I don’t get confused, are you Saying 
hypotheticals given we have the victim’s findings as in 


this case or -- 


Correct, ma’am. 
Just hypotheticals out of the blue? 


Let me stop you here for a second. I anticipate that your 
hypotheticals are going to generate more 
cross-examination. 


We'll, we’ll stand in recess for the evening then. 
We’ll stand in recess now until 08 tomorrow morning. 


The Article 32 investigation recessed at 1721, 27 January 2004. 


The Article 32 investigation was called to order at 0800, 
28 January 2004. 


Tor This article 32 session is called to order. The time is 
0800, 28 January. All parties who were present when pie 
court recessed are once again present. Staff Sergeant 


Wyss, the court reporter, is also present. 


Are there any matters we need to take up before we 
resume with redirect examination of Lieutenant Colonel 


(b)(6) 


CC (MR. ZIMMERMANN): Just to keep the investigating officer 
informed, the counsel have conferred this morning. The 
First witness will be a continuation of the previous 
witness, the doctor. We may ask for a brief recess at 
the conclusion of her testimony so counsel can confer as 
to whether we will call our consultant. There’s been an 
agreement to take him out of order. If we’re not going 
to call him, we’ll tell him, and we'll proceed to the 
next witness. And if we are going to call him, there's 
aa agreement that we call him right then so that he can 

eave. 


IO: Okay. Understood. 
Mr. Rehkopf? 


MR. REHKOPF: Your Honor, to follow up on. In case they don’t 
call, I’ve instructed my client to be here at 0830. 


IOs And he'll be the next witness? 


MR. REHKOPF: Yes, sir. 


Oe . All right. With that, we’ll get started. 
Lieutenant Colonel ()@ would you like to take che 7 
witness stand. And I'll remind you that you're still 


under oath. 
The witness did as directed. 
Cy Captain Francis. 


TE2 Yes, sir. Thank you. 
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“of death. So-that’s-the first -hypotheticat. 


Now. ma‘am. based on your observations of the hyoid bone 
on (b)(6) and the break that you saw, in your 
opinion, do you believe that an average person with that 
type of break would feel pain from that? 

I would expect so. It’s a painful area. 


Would they in your opinion have difficulty talking? 
That's one of the symptoms that you’d see with those 
types of injures to the neck. 


What other types of symptoms? 

As I said earlier, pain, difficulty talking, possibly 
@aifficulty swallowing. There may be some aii ticoulry 
breathing. ; 


Okay. Now, ma'am, I want to present to you a couple 
different hypotheticals and get your opinion as to what 
you feel, based on these hypotheticals. would be the 
most -- from your observations on @)@6) and the 
nature of the injury to the hyoid eee what is this 
most, in your opinion, the most probable result of the 
cause of that break based on these two hypotheticals. 
All right, ma’am? 


Okay. 

The first hypothetical, 35 hours prior to the time of 
death -- approximately 35 hours nrior to the time of 
death, a Marine walks up to (bj) who's lying on the 
ground, puts his hand down on his throat area in order 
to get his attention, and when he’s gripping -- let’s 
even use Mr. Zimmermann’s example -- and he’s gripping 


it taghtly, and then 35 hours then passes until the time 


The second hypothetical, approximately 7 hours nrior to 
the time of death, an individual grabs 6) , one 
hand on the back of the head, the other hand up under 
the chin and on the jaw region and on the throat region 
and has him in that manner, and has him propped ips <= 
his upper neck and back up on one of his legs -- 
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Captain Francis, I don’t mean to interrupt you. Could you 
start that hypothetical over again. I want to make sure 
I've got it raght: 


Aqain., hypothetical number two. A Marine arabs 

(b)(6) puts one hand behind@)e) head, takes 
the second hand, places it up under his jaw into his 
neck region. He’s got him like that, and then he props 
him up on his leg; his upper back, neck, up on his leg, 
and for 30 feet drags him, his bodv. in that fashion; 


and there’s no support from (b)(6) » in any way with 
his hands supporting his neck or his hands or the 
Marine’s hands in any way. And from that point, seven 
hours later (b)(6) dies. 


In your opinion, what do you think is the most probable 
cause with those two examples of the break of the hyoid 
bone? 

I would say the degree of force to break this hyoid bone 
1s probably the greatest factor on this. So depending 
on the degree of force, particularly since the hyoid 
bone was still pliable to palpation, not firm and Very 
calcified, more easily broken, depending scenario number 
one, the degree of force that’s used, I would Say the 
second scenario is most likely the amount of force you 
would expect. 


Now, the first scenario is really dependent on the 
degree of force. That doesn’t sound like that would 
normally be a very forceful enough situation to fracture 
the hyoid bone. And then the issue of the timing. 
Presumably with a victim who is conscious for a period 
of time after this, the more reasonable time period that 
I've seen, especially that’s been described by the 
clinicians, would be anywhere from a 6- to 8- to sie 
hours, sometimes 24-hour time frame. So I would Say 35 
would sound a little bit long for this to develop 


~~without~ significant’ difficulties in breathing earlier 


So to answer your question, I would Say number two is 
more -- the more consistent scenario with the findings 
and the case as I know it to be. 


Now, ma’‘am, does your opinion -- does any of that take 
into account the hemorrhaging that you saw in the photo 
that we saw earlier with the hyoid bone and the larynx? 
Once again, the hemorrhaging appeared relatively fresh 
to me. The type of thing you’d say -- you know, you'd 
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see within approximately 24 hours. But this is Subject 
to a great many variables. So I would not be making 
this opinion based on that with any reasonable medical 
certainty. JI think it looks more fresh than 35 hours, 
but I can’t rule out that -- that time period could have 
been possible. 


Okay. Just so I understand, based on your expert 
opinion, though, you think it’s fresher than 35 hours 
out ? 


ZIMMERMANN): Objection. She just said she could not make 


that conclusion. 


She said to a reasonable medical certainty. There’s a 
aifference between reasonable medical certainty and just 
her opinion as an expert. 


ZIMMERMANN): Well, I object to her opinion. It’s not to 


a reasonable medical certainty then. 
Your objection is noted. 


You may ask the question. 


What was -- 
It went to the freshness of the injury, ma’am. You were 
talking about the freshness of the injury. Based on 


your expert opinion, do you feel on the observations 
that you made on that injury on the neck that it was too 
fresh to be 35 hours out from the time of death? 

In my opinion based on probability more likely than not 
as opposed to -- not speculation, which I would not 
speculate on something like this. I would Say it’s more 
likely than not to be fresher than 24 hours, but I'm not 
saying this with reasonable medical certainty. 


I understand. 
So I hope that’s clear. It’s a certain level of 
certainty, but not speculation. 


Okay, ma'am. Now I have one more hypothetical for you. 
Taking to account the facts surrounding hypothetical 
number two, with the dragging that I just described, if 
an individual was dragged in that manner and had 

broken -- and it had caused a break in the hyoid bone 
and death then occurred six to seven hours later, is 
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there anything that could have been done. theoretically, 
medically that could have saved MY . (b)(6) ite? 

With the kind of injury you have witn laryngeal swelling 
that would constrict or obstruct the airway, that can be 
treated with medical intervention procedures such as 
intubation or a tracheostomy or other surgical 
procedure. So  7t"*s really dependent on what level _- or 
type of medical care would be available. 


All right, ma’am. But it is possible depending on the 
medical care available? 

Yes, Situations like that, these victims have been saved 
by intubation, tracheostomy or other surgical 
procedures. 


Thank you, ma’am. 
That's all the questions I have, sir. 
I have a hypothetical of my own now. 

EXAMINATION BY THE INVESTIGATING OFFICER 
by the investigating officer: 
It’s a modification slightly from Captain Francis’ 
hypothetical two. The way I observed Captain Francis, 
the placement of his hands, he had one hand Supporting 
the head, behind the head, and he had his other hand -- 
it looked like to me, his right hand -- it was 


underneath the chin and at the upper part of the neck. 


Is that the way observed it as well? 
That’s what I thought I was referring to. 


Okay. That’s the way I saw it. 


Let mé ask you this: I£ one Hand was supporting the 


head, behind the head, and the second hand, or the right 
hand, was more on the chin and not touching the neck at 


all, more like I have it right now. Do you see what I’m 
(indicating] -- 
Yes. 


There seems to me to be a difference to me in the 
piacement of the right hand, as opposed to underneath 
the chin and touching the upper part of the throat. 
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It’s more on the chin, and maybe to some extent covering 
the mouth somewhat, without touching the neck at all. — 
Would that cause the nyoid bone to break, the other 
factors in hypothetical number two being consistent, the 
draqggitg, 35 Leet: «Or bo? 
Pee I don’t think that would be the right kind of force in 
the right kind of place. If 2e"s Strvictivy-on the face 
and not in the chin area where the hyoid bone is, I 
don't think that’s the type of force that would break 
the hyoid bone because of the placement. And I don't 
think -- and that would be speculation -- that that 
would be enough force to cause the hyperextension of. the 


neck. 


Io: All right. Thank you. I don’t have any other questions. 


But before you begin your cross, let me just take some 
notes. 


RECROSS- EXAMINATION 


Questions by the civilian counsel (Mr. Zimmermann) : 


ee. it Doctor, I’m going to be brief with you this morning and 
confine the questions stractly to what Captain Francis 
just asked you. Let me close the loop on what the 
investigating officer was asking you. He was asking you 
what I’11 call scenario, or hypothetical, number four. 
Okay? Because he had you -- had three different 
scenarios. Right? Captain Francis asked you three 
different ones? 

A. I’m looking at two different scenarios, so what you 

choose to call this, I'll accept. 


QO. Let me restate that then. I would like you to make a 
comparison like he asked you to make a comparison. JI 
want you to compare the hypothetical where Captain 
Francis said you had a man lying on his back, another 
Marine reaches:over, applies pressure directly to the 
throat area. That’s hypothetical number one. You said 
depending on the force, that could break the hyoid bone. 
That's the one that happened 35 hours before. Okay. 

Are you with me? 

A. That's correct. 


P10 


PO 


That's the first hypothetical. 


I'd like you to compare that hypothetical to the one 
Colonel Gallo agave. vou where approximately seven hours 
before death (bj) was dragged -- I won’t quibble 
with the feet right now -- but in the exact manner and 
distance that Captain Francis said to you, but with 


Colonel Gallo’s modification that the hand was on the 


chin and never touched the neck. Are you with me on the 
two? 
Uh-huh. 


It’s more likely than not comparing those two that the 
first scenaric, or the first hypothetical where the man 
reaches over and directly touches the tnroat and applies 
great pressure would have caused the break you saw than 
the one that Colonel Gallo showed, where there was never 
any contact with the neck at all. Am TI right? 

I believe if I understand what you're saying, I think 
the most important issue is the force and where it’s 
located. 


Sure. 
And so if the force is not on the neck with this third 
or fourth scenario you're presenting -- 


Right. 

It's correct that pressure on the neck, if it’s great 
enough, would be more likely to cause the hyoid bone 
fracture than pressure on the chin or lower face. 


Right. And if I understood where the questioning was 
going, Captain Francis was trying to distinguish the 
time frames. And you were candid, and you said you said 


that you can’t say to a reasonable medical certainty 
about the time, you know, comparing 7 hours and 35 hours 


_...._.based._on.the hemorrhaging you saw, because all the 


things we talked about yesterday, the decomposition, et. 
cetera, wouldn’t that allow you, as an expert, to say 
when that hemorrhaging occurred. Am I right on that? 

Do you have an opinion to maybe more likely than not but 
not to any reasonable certainty as for timing to the 
injury? Right? 

That’s correct in that the decomposition and not havina 
microscopic examination available you can intend to pin 
that -- point them closer, but without that, we’re ina 
much broader range and less certainty. 
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Yes, ma’am. Now, you did tell us yesterday that as part 
of your medical legal investigation assignment that in 
addition to your external/internal examination on 
autopsy and the photos, you would also consider 
investigative reports and find out basically what the 
other factors bearing on this were. That’s part of your 
normal protocol? 

That’s correct. 


Now, if you learned -- so you can try and distinguish 
between this 35-hour incident and the 7-hour incident 
which one is more likely than not, and not have to just 
rely on looking at the hemorrhaging in the larynx area. 
You said this morning that the hyoid bone broken, as the 
one you saw, would cause pain that would result in 
difficulty talking, swallowing, or breathing. Right? 


These are symptoms that you can see. Whether or not 
that occurred, I can’t say. But these are typical 
symptoms -- 


You would expect to see with a broken hyoid bone? 
Yes. 


Now, let me tell you, if you learned that people had 
sworn under oath that about 32 hours or so before death 
(b)(6) was having great difficulty breathing to the 
extent that he was gasping, needed assistance walking, 
never ate after that, was having difficulty drinking 
and, that that situation of the difficulty talking, 
difficulty swallowing, difficulty breathing, and 
difficulty eating, all existed for some -- pardon me -- 
27 hours before death, would that affect your opinion 
then as to when the hyoid bone was: broken? 

I would think particularly with the issue of the 

gasping -- and gasping is a very subjective term -- that 
would be more likely what you'd see with the fractured 
-hyoid bone._ 


Yes, ma’am. 

Yes. Now, whether there would be gasping from the: ribs 
and the pain in the ribs, once again, it’s quality of 
the gasping whether it’s related to difficulty 
breathing. You know, that may have been a factor. J] 
don’t think the ribs were significant enough for severe 
difficulty breathing. But it depends on the quality of 
the gasping. But certainly == 
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How about the swallowing? 
The swallowing, you can see this with the hyoid bone 


fracture. 


And let me just close the loop on that by asking you 
that -- if after this event, where the dragging occurred 
so we know which one we're talking about -- the dragging 
event. If there was no discernible change in the 
condition of (ye) relative to his breathing, 
swallowing, e€atily ~~ HO Giscernible change after that 
event from the way he was before that event, would that 
make you feel even more confident that the more probable 
cause was the event that occurred 35 hours? 


Before you answer that, could you ask that question again 
because I missed the first part of it. I wasn't sure 
what you were comparing. 


ZIMMERMANN) : Okay. 
Before Lance Corporal (b)(6) took him out into the pen. 
ZIMMERMANN) : Right. 


If after the dragging event, that was described to you 
by Colonel Gallo with the hand on the chin, not on the 
neck, if after that event there was no discernible 
change in the outward symptoms with regard to eating, 
talkina. breathing, so forth -- on other words, if 


(b)(6) continued to act basically the same way in 


regara to those things after the dragging event 
described by Colonel Gallo as he had been doing the 
previous 27 hours after the first event that occurred 35 
hours, wouldn‘t that make you even more confident that 
the hyoid bone had been broken in the 35-hour event and 
not the second one? 


‘Once again, I place different weight on different types of 


evidence. The most important thing, as I said, is the 
force and the location. Now, if you talk about the 
symptoms, as you just did occurring, you know, what the 
30 hours, 30-some hours earlier, reports of symptomolog 
are supportive evidence, but they are not as Bence te. 
It would raise the support for that scenario if it was, 
in fact, that the pressure at that time was strong ) 
enough to cause the fracture to the hyoid bone. 
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Well, let me ask you -- 

And it would lend support to that. However, once again 
the important thing is the type of pressure that was 
placed to actually break it. That’s what I would rely 
on the most. 


Okay. 
Everything else is basically supportive evidence and 
much less than reasonable medical certainty. 


I’m not sure I understood the answer. And in response to 
Mr. Zimmermann’s questions are you saying then that if 
the condition was essentially the same, before the 
dragging as it was after the dragging, meaning as he has 
described in his question that there was difficulty 
swallowing, gasping, lack of an appetite, didn’t want to 
drink water, couldn't stand on his own without 
assistance, those sorts of symptoms, if those were 
present before the dragging incident and (6) 

condition remained the same afterwards, even though not 
conclusive, are you saying that that would be supportive 
of the fact that the hyoid bone could have been broken 
before the dragging incident? 


Yes. Given the scenario that you’re telling me that there 
was a great deal of pressure exerted on the hyoid bone 
earlier, and, yes, this would add support that this 

could have been it. But I would need to hear that there 
was great pressure on that because it’s a very difficult 
bone to break with a pliable bone like this. They are 

not that easy to break. 


by the civilian counsel (Mr. Zimmermann) : 


I guess..to.try..to.close. that circle..and_ask. ita. 
slightly different way, I guess my question wasn’t as 
artfully asked as it should have been. 


If there was no symptom after the dragging event 
described by Colonel Gallo -- if there was no symptom of 
difficulty swallowing, breathing, or talking, that was 
any different after the dragging than it was before the 
dragging, you can conclude, can we not, that that 
dragging event did not break the hyoid bone because you 
didn't see any change? 

Well, that depends on what's actually causing the 
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symptoms. If you're telling me the symptoms originated 
from a fractured hyoid bone in a situation that was 
great enough to fracture it, then, yes, then you would 
assume the symptoms were caused by that earlier event 
and the fractured hyoid bone. However, if I don’t think 
there’s enough pressure, you know, for those symptoms, 
then I would wonder maybe the symptoms are due to 
something else. 


Okay. Let’s leave the first one alone. I think we 
answered that question. 
Okay. 


Let’s just concentrate on the dragging event. 
Okay . 


If it’s the way Colonel Gallo described it -- and I want 
to be fair to you, that’s the way the evidence has been. 
Okay? That’s the only evidence we have is that that’s 
exactly the way Colonel Gallo described it, hand behind 
the back to support the -- on the back of the head to 
support it and a hand on the chin to cup the chin for a 
grip so that you could pull backward gentiy, slowly. 
That’s the only evidence we have. And there’s no change 
difficulty in talking, swallowing, or breathing, which 
were the symptoms that you gave with a broken hyoid 

bone -- 


Sir, at this point, I object because I think he 
characterized the statement, I guess, because at this 


point, yes, that is correct. That is the only evidence 
that’s been heard in the cupping of the chin. I grant 
you that. But there’s much more evidence yet to be 


heard in this case, that that would be gualified I 
guess. 


_l appreciate your comment. That’s noted. 


Go ahead, Mr. Zimmermann. 


If there’s no change in the symptoms that we all agreed 
with you would be an indication of a broken hyoid bone 

how could one assume that the dragging caused the hyoid 
break? You can’t. 

If you give me the scenario you just told me where the 

hand was on the chin -- 
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Uh-huh. 

Then 1 agree. I don’t thank with the hand on the chin 
that is the sufficient location to fracture the hyoid 
bone with or without symptoms. 


With or without symptoms? 

Yes. So the symptoms don’t really -- they lend support 
but the important issue is where is the pressure on the 
neck and how great is the pressure? 


If there’s some confusion about the amount of pressure 
in either one of those scenarios -- if I’m understanding 
you right, you're saying, Look, what we should be 
concentrating on is where was the pressure applied and 
how much was it? 

That's correct. 


That's what you’re saying? 
Yes. 


Then we need to examine -- and if a hyoid bone is 
broken, you would expect to have these difficulties 
talking, swallowing, breathing, eating, and so forth 
that’s an indication that the hyoid bone is broken? 
It’s an indication. It doesn’t always happen, but it 
can happen, yes. 


So if the man reaching over and grabbing the person with 
his fingers on the hyoid bone wasn’t done with enough 
force that you would say, Well, that makes it less 
likely that that broke the hyoid bone? Right? 

If you're telling me there’s never been any force on the 
neck, but it’s significant, then, yes, I would say that 
the hyoid bone was broken in some other place and time 


And by the same token, just to be fair to Captain 


Francis’ point he’s making, if somebody speculates or 


says or thinks that during the dragging incident that 
there may have been -- the bottom part of the palm or 
something may have touched the neck, you're still sayin 
though chat whenever pressure that was on the neck had - 
to be applied directly to the hyoid b 

Ce ee eee ee ees y y one with sufficient 
That’s correct. 


Just touching the neck without sufficient force and 


Q. 
being directly on the hyoid bone will not break the 
hyoad bone: 

A. That is correct . You need a substantial force at the 
rignt, LOCAtiIon, and,-basically, what I’m saying is 
that’s the most important issue. 

QO. One last question. — The mechanism of death from the 
broken hyoid bone in your opinion would be that in this 
case hemorrhaging that led to swelling that obstructed | 
the airway that eventually caused death? 

Be, Given the scenario that the victim did not die in within 
a velatavely short period. of time, that’s correct . 

O. Right And .-* 

RR: I’m saying that is a more plausible scenario, and the 
findings would support that, yes. 

And you did not find on autopsy -- you did not find on 
autopsy any swelling in the airway? 

A. And, no, that’s not surprising in a postmortem state in 
a dry, you know, very arid environment and then 

especially with the decomposition. 

Ox Is that a no? 

Pus That’s a no. 

Q. You did not find swelling on autopsy? 

AY Not anything that was appreciable grossly. 

CC (MR. ZIMMERMANN): Thank you. 

IO: Mr. Higgins, can you give me one minute while I finish up 


some notes. 


And before you get started, I have one question. 
"EXAMINATION BY THE INVESTIGATING OFFICER ~ 


Questions by the investigating officer: 


Q. And the hemorrhaging was caused by the broken hyoid 
bone? 
Bs That’s correct, sir. 
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So you have a broken hyoid bone that caused the 
hemorrhaging that leads to the swelling that leads to 
rhe obstruction of the airway that ultimately lead to 
death? 

That 1s one mechanism. 


One mechanism. 
Yes. 


One mechanism. Okay. 
It's all yours, Mr. Higgins. 
RECROSS- EXAMINATION 


by the civilian counsel (Mr. Higgins): 


QO. Good morning. 
At anv noint after you found out about the death of 
(b)(6) did you ever have any conversations with 
Lieutenant Colonel Miller? 
A. The name doesn’t sound familiar. I had several 
conversations, but certainly a Lieutenant Colonel 
Miller -- perhaps, if you told me what his position was 
I might remember. 
on He was an SJA, senior SJA, involved with the 
investigation. 
A. There were the two -- 
QO. Right. 
Bo -- SJA‘'S. 
Q. There was the two captains? 
A. Yes, and they were captains, and I do not recall 
_ speaking to any other SJA'’s. We were relatively 
isolated in terms of the command’ and the folks anvélved ~~ 
; sr 
with this. peeves 
QO. Okay. So it was the two captains that were in the 
autopsy, and you spoke to probably these two captains? 
a. These two captains at a much later time. But I don’t. 
recall. 
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_.You!/d.be able.to get those tothe prosecutors? . 


Right. Yes, ma’am. Besides those four military 
attorneys, have you spoken to any other military 
attorney about this case? 

Well, the Armed Forces Medical Examiner 1S an attorney 
as well as a forensic pathologist, so I have spoken with 
him. 


Any other? 
There was some e-mail correspondence from a -- it was 
either a Navy Captain or Colonel Scully, and I believe 
he’s here. 


That was via e-mail? 


Via e-mail. And just recently just because of some 
logistical difficulties getting here, I spoke to him 
again. But I believe he’s here involved in legal 
services somewhere. And this was several months after 
the autopsy. 


And did those e-mail correspondences deal with the facts 
of the case or just logistical, like, your travel plans? 
No. Basically they wanted an autopsy report which I 
would not release until I got at least the Navy Criminal 
Investigative report, and so they helped facilitate my 
getting that because I generally wouldn't release the 
report unless I have something investigative in writing 
rather than just verbal conversations. 


Do you still have copies of those e-mails? 
1 don’t have them here. They probably are on my PC back 
in my office. 


In your office in Germany? 

Yes. 

I can’t guarantee it, but there’s a good chance ieicsac - 
If you have them? 


If I have them, I could. Although, e-mail’s not been 
real reliable between us, but I could probably fax it 


‘e 
them if I had to. . 
(MR. HIGGINS): Okay. That was my next question. Okay. Thank 
you. 
Lieutenant Folk? 
LA\\ 
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(7TSTLT FOLK) Noy Si x's 


Is this witness subject to yecall and needs to stick 
around? 


Sir, that’s going to depend on what the defense does next. 


(MR. ZIMMERMANN): We don’t have any need for her to stay 
around. 
(MR. HIGGINS) : Can I have one moment to confer with 


Mr. Zimmermann? 


Sure. 
(MR. HIGGINS) : No, sir. No, we don’t. 
All right. 
Lieutenant Colonel ()6) . your testimony here today 
has come to its conclusion. However, I’ll ask you to 


remain in the area until Captain Francis or Captain 
McCall has informed you that you can return back to 
Landstuhl or wherever your next place of duty is. 


Okay. Remain in this building or tn Che. area? 


In the area of Camp Pendleton just in case you're needed 
to be recalled at this hearing. 


Okay. 


I’m going to admonish you, however, in the interim not to 
discuss your testimony with anyone except the attorneys 
involved in this particular investigation and that are 
in this room and attorneys that may represent other 
Marines who. are. pending disciplinary charges as_a_result 
of this. And I don’t know if there are any or not, but 
if there are, you're at liberty to discuss the testimon 
with them. 4 


I'm sorry. Excuse me. I am at liberty? 


Sure. I'd also advise you that the media has been 
covering this case as you may or may not now, and I 
would be very cautious in answering any of their 
questions should they approach you. 


= -€C--(MR ZIMMERMANN): -.We. call-Doctox..qygy 


WIT: Certainly. And if that was the case, I would never do 
that without a PAO and checking with the lawyers. 


TOs So it sounds like you're well versed in how to handle 
yourself in that regard. 


So. you £e excused for the time being. Thank you very 
much. 


WIT: Okay. 


The witness was excused and withdrew from the courtroom. 


IO: Mr. Zimmermann, would you like a brief recess? 
cc (MR. ZIMMERMANN) : yes, Sir. 
IO: All right. We stand in recess for five minutes. 


The Article 32 investigation recessed at 0834, 28 January 2004. 


The Article 32 investigation was called to order at. 0938, 
28 January 2004. 


Tox This Article 32 will come to order. All parties who were 
present when the court recessed are once again present. 
Accused and counsel are present. 
Mr. Zimmermann, as I understand it the defense intends 
to call out of order with the consent of the government 
cc (MR. ZIMMERMANN): That’s correct, Mr. Investigating Officer 


IO: Please proceed. 


The trial counsel will swear you in. 


[END OF PAGE) 
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speaking with anyone in the media. Don’t say anything 
to them that you would not want to have repeated in open 
court. 


I'm familiar with the media, Colonel. Thank you. 
It’s 1120. What’s the counsel’s druthers on this? Do you 


want to break for lunch and start up after lunch with 
the next witness, or do you want to push forward? 


HIGGINS): Break, sir. 


ZIMMERMANN) : Break, sir. 


Sounds good, sir. 


HIGGINS): Next witness 1s? 


Go ahead. The question is the next witness? 
That depends, sir. 
That depends. 


we'll figure that out during the break. 


All right. We‘ll take a noon recess here for an hour and 
ben mi nee: We’ll go to 1230. It*s now 1120), So ‘you 
get an extra ten minutes. Take advantage of it. 


ZIMMERMANN): May I ask -- 


So we're off the record at this time. 


The Article 32 investigation recessed at 1116, 28 January 2004. 


“The article 32 Investigation was called to order at°1228, 


28 January 2004. 


Io: 


ECS 


This Article 32 will come to order. All parties who were 
present when the court recessed are once again present 
accused and counsel are all present. 
Captain Francis, do you want to call your next witness? 


yes, sir. The government would like to recall Doctor 


(b)(6) 


ali dete e eee EN 
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aie ee, ZIMMERMANN): Before she does that, can I just get some 
instruction from the investigating officer on what 
policy you want and what proceaure you do. When you 


have a witness who's going to come back and testify -- 
we would object if she’s just going to come back and 


state what she said on her direct -- on her previous 
testimony. 

LO: well, I would hope that that would not happen. 

cc (MR. ZIMMERMANN): Okay. It would have to be something new. 

Io: I would hope so. I mean, 1 don’t want to keep going back 
and forth like a tennis match. You know then -- you 
know, back and forth. There’s no point in that. 

cc (MR. ZIMMERMANN): I'm not sure if you're going to believe 
something if you hear it twice instead of once. 

Io: Or disbelieve it if I hear it more than once. 

CC (MR. ZIMMERMANN): We'll be objecting if that does occur. 

TO: All right. 


We're going to cover new ground I would hope. 


a Ges Yes, sir. 
TO All right. Call your witness. 
TC: Sir, do you want me to re-swear her. 
IO: No. 
Lieutenant, Colonel (>)6) I'll remind you_you’ re 


still under oath in this matter. 
WIT: Yes, Sir. 


[END OF PAGE] 


REDIRECT EXAMINATION 


Questions by the government: 


Q. 


Io: 


PO 


Ma'am, there’s just a few areas that I want to re-cover 
with you -- 


Hold it. Did you say re-cover? 


Well, cover with you to get clarification. 
Okay. 


First of all, let’s talk about your experience with 
doing autopsies on bodies that are decomposed. Please 
explain to the IO what type of experience that you have 
in those type of situations. 

The majority of the experiences that -- aside from the 
scenario that was presented yesterday where bodies are 
found several days after in the fields or wherever, a 
good many of my cases, a large portion at any rate, come 
from countries all over the world to Germany where I am 
for autopsy, and even from different areas in Europe 
where they often don’t use refrigeration. This is 
particular in the cases from down range, so they do have 
varying degrees of decomposition. Often they are fairly 
well decomposed. So I have seen a great many bodies 
that have been decomposed. 


Now, I want to just address the feces of (b)(6) : Did 
you examine his bowels? 
Yes. 


And did you have any findings there? 
I remember being impressed given the history that we had 


be the aitficurties that he was having with defecation; ~ 


that the little bit of feces that I was able to see was 
relatively normal looking in terms of -- you know, given 
the decomposition process. 


What do you mean by "normal"? 
No dark discoloration, no obvious looseness, relatively 
normal, what we would. see on. cases ~~ On.many cases. 


Let’s talk about the abdomen area. And you heard 
Mr. Radelat’s description of what he thought that that 
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was the cause from. Are there other factors that come 
into play when you're talking about a bruise, especially 
jike a blunt-force type injury that may occur to the : 
stomach that could cause that type of Y-type of 
bruising? 


CC (MR. ZIMMERMANN): Excuse me. She's already testified at 
length on direct and cross about the abdominal -- what 
she called a contusion. Ali she would be doing is just 
rehashing the same thing. We’re going to object to the 
testimony of that. And I’m going to have to put Doctor 
(b)(6) back on to tell you what he saw. And we'll just 
go back and forth until everybody is worn out. So I 
object. 

IO: Okay. 

cc (MR. ZIMMERMANN): It’s not relevant. She's already covered 
pig cays 

IO: Well, it may be relevant, but I think your objection is 
that it’s cumulative. 

cc (MR. ZIMMERMANN): It is cumulative. As a matter of fact it’s 

LO: I?m going to -qive ham. some leeway here; but if it looks 
like he’s going down the path too far, then I'll sustain 
your objection. 

You understand the objection? 

TC: Yes, sir. 

IO: Okay. 


Questions 


Q. 


by the government : 


Ma'am, the question was: If in your experience if 
there’s a blunt-force type injury to the abdomen, have 
you seen a pattern consistent with that in the past, in 
your past autovsies. with that type of bruising that you 
noticed On(b)6) 

Yes. And forgive me, I don’t recall discussing this, 
but bruising can be very different. Sometimes they can 
reflect the exact pattern of the object, sometimes it 
can be more extensive especially in areas where the skin 
is very elastic, such as the abdomen, and it may not 


roe et ears eee, 
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normally reflect exactly what it was that was causing 


a oe 

QO. It’s your opinion that that was antemortem injury? 

A. That’s correct. 

Q. Okay. 

Ma’am, I want to move on to the lungs. Did you do a 
thoreugh exam of the lungs? 

A. Yes, I did. Except aS we said there was no microscopic 
examination. 

Q. Now, you heard Doctor (b)@) describe how usually 
scales are used to measure weights. Was that done in 
this case? 

A. No unfortunately, once again, given the environment, we 
did have problems with our digital equipment. We bring 
a small digital scale with us. And that also was not 
functioning along with our printer and the problems with 
the camera in the heat of the environment. So I was not 
able to weigh the organs. 

Were you able to do an external examination of the 
lungs? 

I dad an external examination, and I did a thorough 
sectioning technique to examine the lungs in the 
standard pattern. 

Q. Did you notice anything that would be indicative of 
pneumonia? 

A. No, I did not. 

Q. Ma’am, I want to move on the neck region of the injuries 
that you saw there. Please describe for us the -- 

_u... ..because I don’t think we really understand what your 
theory is here -- as far as what in your opinion when ~ 
the hyoid bone breaks, what is the mechanism that is 
then causing the asphyxia? 

cc (MR. ZIMMERMANN): Objection. That’s been gone into ad 
nauseam. 

TC: No -- 

IO: I don’t know if 1 agree with that characterization as 


being gone into ad nauseam. 


cc (MR. ZIMMERMANN): It’s been gone in sufficiently. It does not 


BO 


require repeating what she’s already said on the record. 


I think he’s asking for some clarification here. I’m 
going to allow. If he starts going to far, then I’‘11 
cut him off. He’s keeping his questions, if you notice 
pretty focused, and he is hitting areas that he thinks 
need some touching up. I don‘t have a problem with 
that. You can do the same if you’d like. 


Through the nature of the objection, I’d assume there’d 
be no cross-examination since it's already been covered 


CC (MR. ZIMMERMANN): Well, do you know what? That’s the proper 


LO: 


thing for a lawyer to do. But if we're going to be 
forced into a situation of responding so that we don’t 
have somebody coming in and repeating it, and the last 
thing that the IO hears is something that you already 
heard yesterday, we're going to be forced to do that. 
And I thought that is what your rules were that we were 
net..coing, bo 7do that. This Nas been cevered,, 


Just because it may have been covered, there may be some 
areas that need clarification, and this may be one. I 
think he’s doing a fine job in keeping the questions 
focussed here. But I think there is going to be more 
witnesses after this, and I don’t think this will be the 
last witness I hear in this Article 32. 


cc (MR. ZIMMERMANN) : You’re the Io. 


PO. 
Questions 


Ox 


A. 


Yes, I am. 
by the government: 


Again, ma’am, hyoid bone breaks, and you have given the 
opinion that that’s some sort of swelling occurréd which 
caused the asphyxiation. Correct, ma‘am? 

Yes. As we discussed yesterday that is a non-common 
mechanism, which actually at the time of the autopsy I 
was not even considering, and it is due to the -- the 
blood, the swelling, and the release of the tissues and 
the reactiveness of the inner layer of the mucosa, which 
is -- in what I heard your questioning -- it wasn’t 
eélear ‘that. you understood that. 1 12s che anner lining 
of the airway that swells and blocks off the airway 
along with some contribution from swelling on the 


outside. 
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So we're talking about the inner mucous of the larynx? 
The inner, what we call, mucosa. It’s the soft tissue 
that line the inner part of the airway. 

And you say -- you use the word "reactive"? 
Theat’ s correct , 


Please describe to the IO what you mean by "reactive." 
That area will become swollen due to various insults 
whether it’s a chemical insult, say, when you get 
anaphylaxis, a severe allergic reaction to a vaccination 
of such, bee stings. And it can also -- it’s reactive 
to trauma as well as part of the swelling process. 


So, ma’am, are you describing a chain reaction type of 
thing where you have a broken hyoid bone and because of 
that it triggers a reactive situation on this inner 
mucosa? 


ZIMMERMANN): Objection. Leading his on witness. 


Overruled. 
yes, I would agree with the way you phrased that. 


Do you have any personal experience with that 


phenomenon? 
Yes, I have personal experience with swelling of the 
inner airway reacting to different insults. The most 


recent one, less than the year ago, was due toa very 
clearly documented anaphylactic reaction in one of our 
local clinics, and I performed the autopsy within 

24 hours later, yes. 


Ma’am, do you have any personal experience of where it 
was your opinion that this swelling of the inner mucosa 


caused asphyxiatton;~and~then when you did-the-autopsy, 


it had shrunk back to normal size? 
I wouldn’t say that death was due to the asphyxiation in 


this case. But, yes, there was great difficulty -- 
ZIMMERMANN): Excuse me. I’m going to object to the 
relevance. I don’t want us to be confused. She just 


said that it did not result in the death. We’re dealing 
an allegation that that caused the death in this case, 
so it’s not relevant what happened in this other 


instance. 
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Do you want to rephrase your question? 


Ma’am, do you have any personal experience where -- and 
maybe I'm not using the correct medical terminology 
here, and please correct me if I’m wrong here -- 
personal experience whereby you -- have you had any 
personal experience where you thought the swelling of 
the inner mucosa led to the lack of oxygen, I guess, in 
a person’s system which then created death and then when 
you conducted the autopsy you looked at that inner 
mucosa and it had gone back to, you know, a size, I 
guess, that wouldn’t be swollen or indicative of 


swelling? 


Yes, in this case it was clinically documented that the 
airway was swollen due to the anaphylaxis to the point 
where it was very difficult to intubate. And at the 
time of autopsy, this swelling actually had gone back to 
close to normal. So it was very difficult to tell if it 
had been swollen at all. And essentially, he died. 


Now, this reactive mechanism that you described of the 
hyoid bone and then resulting in the swelling of the 
inner mucosa, have you discussed that theory with other 
forensic pathologists? 

Yes, I have. 


Who? 
Essentially, I have discussions with the various 
forensic pathologists in the Office of the Armed Forces 


Medical Examiner. 


And, ma’am, did they agree with your opinion? 

They agreed with the opinion, which has been also part 
of my training; “1t’s~phenomenon’I'’m-experienced--with- and 
have been trained in that, yes, when you have swelling 
ef the airway. priory to death, and especially in: those 
cases when it's been documented that airway will -- 
essentially, the swelling will go down, and it will 
appear close to normal at the time of autopsy, and 
particularly in those environments when death has 
occurred a longer period of time. 


ae es eS CI... . 


So, ma'am, on your report when you list that the larynx 
is normal -- or has no abnormalities, is that what . 
Vou" re. Frererring O37 

What I was referring to -- not really even considering 
this as an issue in this case. The larynx I was ie 
referring -- or focussed on the laryngeal mucosa, or the 
inner alrway, saying that was normal -- which it did 
aside from some decomposition changes -- was norma] 

What I should have done and what I consider the , 
oversight was refer to the soft tissue Swelling -- or 
I'm Sorry -- the soft tissue hemorrhage that extended 
from the hyoid bone fracture along the tissues on the 
outside of the larynx. And I should have essentially 
said refer to them in the evidence of injury section 
iike I did with the hyoid bone and say there were no 
non-traumatic abnormalities. So, yes, I was thinking of 
the inner mucosa being normal, which it was; but 1 
should have been -- I neglected the hemorrhage that we 
saw in the photos. 


That's all I have, sir. 
Okay. 


Cross? 


ZIMMERMANN): May I have just a moment to check with 


Doctor (b)(6) 


Sure. 


ZIMMERMANN): I’m going to proceed at this time if Ist 


please the Investigating Officer. 


Go ahead. 


» RECROSS~EXAMINATION 


Questions by the civilian counsel (Mr. Zimmermann) : 


Q. 
A. 


If I understand your testimony here today, you are now 
saying that you did a thorough sectioning of the lung? 
That’s correct. 


Let me show you Investigation Exhibit 30, the autopsy 


report, page 3, section C, respiratory system, and tel] 
me if I read this right. i'm going to-read everything 
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in your report that deals with the lungs. The right and 
left lungs are normally shaped. Did I read that right? 
Yes, you did. 


Does this last sentence go with that, or does it go with 
the whole respiratory system? 
Predominantly with the lungs. 


All right. Let me then continue. Marked autolytic 
changes preclude definitive evaluation. Did I read that 
right? 


That's correct. 


Where does it say that you did thorough sectioning? 

Tt doesn’t, as I wouldn't. Because, I think, as I 
explained yesterday, it was, that because of the 
autolysis the decomposition changes, I just do not go 
into the same detail that I would normally on that 
Saying that I sectioned the lungs. And it was my 
opinion for this type of report it was not necessary 
knowing that I had excluded those disease processes that 
may have been significant with the cause of death. But 
there were some lesser insignificant disease processes 
congestion, edema, and some of those changes that I ; 
really couldn't say for sure was there because of the 
decomposition changes. 


The decomposition of the lungs kept you from making a 
definitive evaluation of the interior of the lungs. Is 
that fair? 

That is fair. 


So how can you say then today under oath that you were 
able to eliminate pneumonia? 

Because pneumonia would have been readily apparent even 
with that degree of deterioration. 


How? 

It’s basically with texture and firmness, you see 
evidence of what we call consolidation, different 
colorings, and that does show up with decomposed lungs 
if you have that kind of a process going on. So if that 
had been the case, I would have mentioned that. So 
essentially I left out the significant negatives. 
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But you couldn’t tell about the other things because of 

the autolytic changes due to decomposition, but you were 
able to tell there was no pneumonia? 

yes, absolutely. They are very different processes with 
very different appearances that you can ready see with | 

the naked eye. 


But if you couldn’t tell it with the other things, how 
could you tell it with -- is what I’m getting at. 
Because the changes you see with pneumonia are very 
distinctive with the naked eye. There would have been 
no problems seeing that with the kinds of decomposition 
of what I was looking at. 


Now, I didn’t follow what you were talking about about 
you becoming reactive to a bee sting or somebody being 
reactive to a bee sting. Can you explain that to me? 
What were you talking about? 

it’s talking about. the types of swelling that. ‘you gét 
that can block off the airway and the reactive changes 
of the mucosal surfaces, lining on the inner part of the 
airway. 


What causes the bee string swelling? 
That is a chemical reaction. 


Right. It’s not a hemorrhage? 
No, it’s not. 


It’s not anything like what we have in this case; is it? 
Well, no. It’s actually the same process; it’s just the 
Insult 16 difierent . : 


Except that if you don’t have blood remaining in the 
swollen tissue when you treat the bee sting, it was 


caused by some chemical reaction. There’s no 
hemoxxvhagGang2-—-. ee ere SS SSA eeneSee 2 Bese at Beate 
Yes. But the same basic process -- you have swelling of 
tissues. That’s the end result of this reaction so 
whatever the mechanism, insult, is really does not 
matter. It would be the same way. 


It doesn’t matter as far as causing you not to be able 
to breathe? It still constricts the airway. Is that 


what you mean? 
By swelling of the tissues, yes. 
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But what 1 inartfully was trying to get to though, that 
when that chemical insult is removed, you would expect 
that that swelling would be able to go down? 

No, not necessarily. 


It doesn’t go down? 
Depending on the degree of it. Yes, over time. 


There’s not blood left in there from hemorrhage is my 
point from a bee sting kind: of thing; is there? 

No. That’s correct. Because there’s not blood usually 
involved with a bee sting to the kind of degree I 
believe you’re talking about. 


All right. And what we’re talking about in the case of 
(b)(6) is that the swelling, according to you, was 
trom bpiood seepage, hemorrhage; not from a bee sting or 
some other -- 

Not direct -- that is part of the process, and it is the 
fluids that are released from the tissue as the reactive 
change that causes the inner mucosae to swell up. 


Where in here, ma’am, do you use the term "swelling of 
the inner mucosa"? Do you want to look through there 
and tell me where that appears? 

I don’t use it because I did not see it. 


You never saw the swelling of the inner mucosa even 
though there was some hemorrhaging, blood -- 

That is correct. That is the whole point because after 
death that swelling will change and go down. 


That’s your position, and you’re going to stick to it. 
Right? 
Yes. 


-The personal experience that you answered. counsels 
question about -- did that lead to death? That 
swelling? 

The swelling did, yes. 


The bee sting led to death? 
No. This case happened to be a reaction to a 
vaccination. 


So it’s more than one -- 
An allergy shot, I believe, it was. 
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Somebody got an allergy shot and died? 
That is correct. 


So the swelling was caused not from trauma? 
That’s correct. 


So it’s not the same thing as we’re dealing with here. 
It’s not caused from trauma, the blood that’s going to 
stay in the tissue; 125.46? 

we're dealing with blood in the tissue; we’re dealing 
with a reactive change that causes swelling. And in 
this case, it’s not direct blood. There is some 
congestion that will also additionally come from blood 
in the small vessels. But it’s mostly fluid that is 
released into the tissues. 


Now, yesterday when you were discussing the obvious 
discrepancy between your memory versus what you 
documented in the autopsy report as to no abnormalities 
in the larynx, you didn’t go into this and tell the 
investigating officer, Well, I really saw that, and my 
oversight was neglecting to put the hemorrhage down. 
You just admitted that that was a mistake to put that 
there was no abnormality in the trachea, no abnormality 
in the larynx; and it was just an oversight as you 
called it. Now we got a different version? 

Well, the difference being, clearly in the soft tissues 
associated with the larynx, there was hemorrhage and 
there was bleeding, and that’s what I was referring to 
The actual larynx from the very beginning, I believe oH 
my testimony appeared -- the mucosal part of the larynx 
appeared normal, and it still appears normal. So -- 


So it wasn’t a mistake then? 
But the larynx is more than just the inner mucosa. It’s 


also the tissues associated with that. And that’s what 


aH should have been more specific about in my phrasing of 
it. And that is what the oversight -- but I never said 
that I saw an abnormal inner larynx. 


So when you saw that there’s no abnormalities in the 
larynx, you only mean the outside of it? Is that what 


that means? 
Well, in this particular case because that’s where there 


was abnormality. that. 2 could see. 


Bape oe LV. 
_\3S_ -> jan. 


423 


ys 


Why didn’t you tell us that yesterday? 
I believe I thought I had, but it was apparent that it 


was not clear. 


How about the trachea? When you say there was no 
abnormalities in the trachea, is that just on the 


outside? 
No. That would have been the entire trachea. 


When you say the pharynx and the esophagus are 
unremarkable, does that just mean the outside? 

The pharynx and the esophagus. In dealing with the 
pharynx, essentially, would be the outside and the 
inside and the esophagus given the decomposition changes 
that weren’t that severe. 


When you say "mouth and lips," do you mean just on the 
outside -- unremarkable -- I’m sorry -- mouth and lips 
are unremarkable, does that just mean the outside? 

No. I don’t believe I said that. So maybe I haven’t 
been clear on this. 


I’m just trying to figure out what your code was, how we 
know when you say that something has no abnormality or 
it’s unremarkable, if that means the whole organ or just 
the outside? Because what I’m hearing you say today is 
that what you meant by having a no abnormality in the 
trachea and no abnormality in the larynx, you just meant 
the outside? 

That’s not what I’m not meaning. I look at both the 
inside and the outside. But when I phrased the report 

I did -- I was focussed on the inner part of it. 
Okay. So I’m going to just try to leave this subject 
and go to something else with one wrap-up question. 

With regards “e the larynx, as I understand your 


_testimony, .you’re saying that the mistake you made in 


the autopsy report was not saying that theré was 
hemorrhaging on the outside of the larynx because the 

inside was normal. The outside of the larynx itself was 
normal, but you neglected to mention the hemorrhaging : 
cies you to saw from the hyoid bone fracture. Is that a 

alr summary? 

me in essence, I mentioned that hemorrhage in the 

evidence of injury section where I was talking about the 
fracture of the hyoid bone and the hemorrhage extending 
into the soft tissues. But I contradicted myself in the 
standard template when you talk about the normal larynx. 
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And, yes, the larynx was relatively normal on the 


inside. But what I would normally do is say, There are 
no non-traumatic abnormalities; see evidence of injury 
below. That would have been the more appropriate way to 


phrase that report. 


Q. Okay. Let’s just to a different last subject. You 
talked to government counsel about prior personal 
experience with swelling that led to asphyxiation. Are 
you with me on the subject? 


A. That's correct. 

Q. Are you talking about a bee sting? 

A. Bee sting or anaphylaxis, yes. 

QO. What you talked about though was a bee sting case and 
some type of vaccination. What did you call it, the 
last one you talked about? 

A. It was an allergy shot. 

OQ. An allergy shot. Do you have personal experience where 
there was trauma to the hyoid bone that led to Swelling 
that led to death? Do you have personal experience with 
it? 

A. No. As I said it’s uncommon. And for that I would have 
to rely on the body of the forensic experience, the body 
of knowledge. And through that, in training, 
essentially this was -- I learned this fact that it 
happens in training as well as in consultation again 
when I consulted with other physicians in this case. 

Q. About how many autopsies a year do you perform? 

A. Right now I’m averaging about 150, usually between 100 
and:'150. 

Oz Two a week? 

weBeeee ool ae Th. varies... If they come in. -- 

‘en You personally do two a week, and you're the supervisor? 

A I can do as many as five a week and none in the next 
week. It varies. 

cc (MR. ZIMMERMANN): One moment with counsel, sir? 


You do not have any personal experience with this, but 
you say you have consulted with other physicians, other 
pathologists, about this issue of swelling? 
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Yes. 

Okay. The question, as I have it written down and you 
were asked by government counsel, who did you consult 
with. And you never gave him any names. Let me ask the 
Same question again. Who did you consult with on this 
case? 


Doctor Craig Mallek [ph]. 


And where would we find him? 

He’s the Armed Forces Medical Examiner. And this a case 
that was discussed with he and the staff, and I can dive 
you most of those names. 


Okay. You talked to that doctor. What other doctor did 
you talk to? 

Off the top of my head, it was predominantly the doctors 
ain that office. = 


Who were they? 
(b)(6) 

Okay. 

(b)(6) 


Okay. 
And they talked amongst themselves as well. (b)(6) 


(b)(6) 


You talked to (6)(6) 
I did not talk to him -- actuatiy, i believe I GLa et a 
later date. 


My question is before you reached this conclusion, who 
did you personally talk to? You testified that you 
consulted -- 

I_was basically 
getting back up on the issue of this laryngeal swellifq” 
with a traumatic injury. This was not something I had? 
experienced before. 


So this is the first autopsy you ever did where you 
found this? 

Presuming this is the mechanism that -- in this case, I 
have never had an autopsy -- asphyxial death where pas 
was the mechanism. They've all been compression of the 
airways, compression of the -- the more common ones. 
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QO And even though you didn’t see any abnormality on the 
inside like you just testified to a few minutes ago, in 
combination of your testimony from yesterday, you 
arrived at a conclusion asphyxiation from strangulation 


because you could think of no other cause of death. Am 
I right? 

A. Because I excluded any other cause of death, yes. 

QO. So this was the only other cause of death that you could 


think of even though the anterior of the wind pipe, the 
interior of the airway, appeared normal? 

A. Yes, that’s correct. Because it does in most asphyxial 
cases I have. 


CC (MR. ZIMMERMANN): I don’t think any more questions. 
Io: Mr. Higgins? 
RECROSS~- EXAMINATION 


Questions by the civilian counsel (Mr. Higgins): 


Q. Doctor, yesterday I questioned you. Right? 
——~ A. Yes. 
Q. I think everyone did. And I asked you questions about 


the fact that you got in this weekend. Right? You got 
in this past weekend? 


A. That’s correct. 

QO. And you saw some new photographs from -- I’m going some 
place. I know I’ve covered some of this. 

IO: I’m not objecting. Maybe Mr. Zimmermann might, but I'm 
not -oby;ecting, to 20. 

wee Qep oe ANd you-saw.photographs that NCIS had taken for the 

first time? tee hee eee ere 

A. That’s correct. 

Q And you discussed scenarios with government counsel for 
the first time? 

A. No, that’s not correct. 

Q Not what you told me yesterday. You didn’t testify that 


you recently learned about the scenario involving the 
dragging -- 


TC: Objection, six. Is counsel going to be the witness? 

cc (Mk. HIGGINS): It’s called a leading question. 

Io: We're not going to bicker among yourselves. The objection 
is overruled. It’s a proper question. 

OG: You didn’t testify that you had just recently learned 


about the government’s theory and that there had been a 
dragging by the throat and that that’s what led you to 
your ‘conclusions that you testified to regarding the 
swelling? , 

Lh. To be honest I don’t remember what I testified to 
yesterday, but I received more information in terms of 
more detailed experience of the dragging. But prior to 
that, 1 spoke to counsel a few months ago. And that was 
the issue that had come up. It was just not as detailed 
as what I heard this weekend. 


Q. When did you talk to Doctor (b)@6) 

Kh. I've talked to him on several occasions, from the time 
of the autopsy, various times throughout those months. 

Q. Last time you spoke to him? 

A. Actually, I spoke to him this morning. 

Q. Doctor (b)(6) 

A. It's been a few weeks. 

Q. Doctor Finelly? 

A. I believe that was November time frame. We’ve had other 
conversations since then though, but I couldn't tell you 
when they were. 

cc (MR. HIGGINS): Thank you. 

ieee se Uiiele i eNO See ner questions. 

Io: Lieutenant Folk? 

DC (1STLT FOLK): No questions, sir. 

EO? I have a couple questions. 


= ee ey ee A 


EXAMINATION BY THE INVESTIGATING OFFICER 


Questions by the investigating officer: 


QO. 


PO 


Io: 


cc 


IO: 


‘EC: 


CC 


IO: 


Did I understand you correctly in response to one of 


Captain Francis’ questions that -- I’m going to 
paraphrase here, but I’m going to try to get as close as 
I can to what you thought you said was -- that it was 


clinically proven that intubation was difficult? 
Yes. 


Where did you receive that information? Intubation of 
(b)(6) I presume, is what you meant. 

No i'm sorry. This was on the case that I was 
referring to, the anaphylaxis case, that I had recently. 
And it was clinically documented that he did have 
swelling with the airway so this was something at least 
I knew before going into at. So you have swelling of 
the airway, and it goes away by the time of autopsy. 


And this was not in_ (b)(6) case, but in another case? 
That was not (b)(6) No. I‘m sorry. That was more 
just an example of this instance where I've experienced 
the swelling going away. 

Okay. 


I have no questions. 


ZIMMERMANN): I’m glad you asked that. Can we have just a 


moment? is there anybody else -- can we have just a 
moment to see if we're going to call Doctor (b)(6) 


Sure. 
se sune S82: s0n Boston aint: steP Gown? 
(MR. ZIMMERMANN): Weil, we might be able to save time by not 


calling him, but getting the question for her from him 


Let’s stand in recess. I’11 give you five minutes. 


The Article s2 investigation recessed at 1306, 28 January 2004 


The Article 32 investigation was Calied to order ab 13t2, 
28 January 2004. 


429 ta NE ee ede UAW nae 


Os This Article 32 will come to order. All parties who were 
present when we recessed are again present. All counsel 
and accused are present with the exception of Captain 
Studenka. However, Lance Corporal ye ; 
civilian -- and Captain Jasper, both military counsel 
for their respective accused. However, civilian counsel 
for those accused, Lance Corporal (py) and Major 
Paulus, are present. Captain Jasper has just walked in 
the room. 


Mr. Zimmermann? 
cc (MR. ZIMMERMANN): Thank you, Mr. Investigating Officer. 
RECROSS-EXAMINATION 
Questions by the Civilian counsel (Mr. Zimmermann) : 


QO. Doctor (b)(6) . I just want to explore one area with 
you, ma’am. 


You testified that you, out of all the thousand or so 
autopsies that you had performed,. this was the only one 
that you’d ever done where you found asphyxiation from 
trauma to the larynx area, that is asphyxiation due to 
swelling. The first one in over a thousand autopsies 
that you personally experienced. Is that correct? 

A. Essentially, except for the fact that this is the first 
time that mechanism of swelling was a consideration. 


Q. Okay. And you further explained that your reliance --. 
that you had to rely on something in order to eliminate 
or preclude other causes of mechanisms of death, and 
that was figured into your ultimate conclusion to have 
that. Right? 


A. That’s correct. 

Q. Process of elimination, basically? 

A. That’s correct. 

Q And that was based on some research or training that you 


had had, some reading that you had done. Correct? 
Isn't that what you said? 
I’m not sure -- 


YP 


Well, you said in answer to a question, Well, I haven't 
experienced it myself, but I’ve read about it; the 


PO 


re) 


PIO 


research says that this happens, and I'm relying in part 
on that research. Is that accurate? 
In relationship to that issue of the mechanism and the 


swelling, yes. 


Would you please tell me then dealing with the issue 
that swelling in the larynx area due to trauma -- 
there’s a helicopter over. Let me wait a minute -- on 
the issue of swelling from trauma to the larynx and the 
airway, what reference materials have you read, what 
research materials did you rely on that says that the 
swelling will subside to normal or near normal? Give us 
the names of the reference materials that you are 7 


relying on, please. 


The -- essentially, in terms of it going back to normal? 
Yes, ma’am. That’s the critical issue in this matter 
I’m not aware of any -- the reference material. That 


was not the reference material I was speaking to that I 
used for this case. 


So there’s no reference material that says a crucial 
factor -- 

It’s basically a part of training, something you learn 
in training from respected forensic pathologists with a 
lot more experience than you have during the time of 


training. 


How did it get to you? 
Basically, a body of knowledge, and essentially it’s in 
my training. And I’ve known that for some time. 


I guess, what I’m saying is if you didn’t experience it 
yourself, and you didn’t read it in a reference book 
yourself, how did that knowledge get transferred inside 
your head. 

Well, essentially, I must be confused in what _you.were 
asking me. I have experienced cases where there is | 
expected or documented swelling that goes back to 


normal -- 


From trauma? 

At the time of death. Specificaily -- oh, okay. If 
we're just dealing with trauma, no, I don't believe I’ve 
seen a case of trauma with that. 


a ee ere LE. 


Ever with this mechanism? 

It is possible that I've had -- I’ve had enough cases 
with neck trauma. It’s possible that there had been 
swelling, and I'm not able to appreciate it. But that 
was not an issue that I would have even considered at 
that time because that was not an issue. So I can’t Say 
I’ve never seen the phenomenon before, but it’s not one 
I would have identified or paid attention to. 


I’m not trying to trick you. Let me try again, and if 
16S Not clear, tell me: arid) 1? bh try at again. 

Okay. 

I want to know whether the autopsy On (b)6) on the 


10th of June 2003, isn’t it true that that is the first 
autopsy in your life dealing with trauma, not bee Stings 
or injections, but trauma leading to swelling where ok 
concluded that it was the mechanism that led to the 
cause of death was the swelling of the obstruction of 
the airway from trauma, isn’t it true that this is the 
first and only case you personally have experienced? 

Yes or no? 

That is correct except for the fact that this is a 
mechanism that I feel has the most plausible -- 


Okay. That’s not the question, Doctor. What was 
unclear about the question? 

I did not say definitively with reasonable medical 
certainty that this particular mechanism was the Cause 
here. But it’s consistent -- this process is consistent 
given this scenario, yes. 


Now, I’m confused. 


Okay. 

And, perhaps, I'm easily confused. But we’re talking 

“about a~homicide--prosecution.here. - This-is..serious 

business. You testified yesterday to a reasonable ; 


medical certainty that strangulation leading to 
asphyxiation was the cause of death and you based it on 
a broken hyoid bone and the associated hemorrhaging and 
swelling. That’s what your testimony was. Are you 
telling us now that’s in error? 

That 1s just different than what we just talked about 
You were talking about the mechanism. Yes, I testified 
with reasonable medical certainty that strangulation ie 
was the cause of death based on the hyoid bone and the 
associated hemorrhaging that makes it clear that this is 


ee Pe. EN 


PO 


not an artifactually fractured hyoid bone. But that is 
what I’m saying with reasonable medical certainty. 


I’m saying that the mechanism due to the swelling and 
the obstruction as the mechanism of death, this is a 
scenario that I’ve entertained for the first time in a 
strangulation case. 


First time in your life? 
Probably. 


Okay. Just so I’m clear, the way you arrived at this 
was because you were able to preclude other mechanisms 
this was the only -- in your opinion was the only 
feasible explanation and it was based on -- I thought 
you said -- your reference materials that you had read 
before you did this autopsy. Isn’t that true? 

And that’s correct because of this particular scenario. 


Okay. Now, let’s go back to what I started. Please 
tell me what reference material you read that says that 
trauma to the larynx that results in hemorrhage that 
results in swelling that results in airway obstruction 
that leads to death and the findings on autopsy would 
show no obstruction of the airway because the swelling 
woulda have subsided to normal. Where did you learn that 
so I can go read it and correct myself? 

As I mentioned yesterday, the literature that I’ve read 
that a fractured hyoid bone can lead to swelling 
obstruction of the airway, even though it’s uncommon, 
can ultimately end up in death, I believe I listed that 
literature yesterday, at least some examples of it, 
Kauffman and Knoll [ph], and The American Surgeon, Randy 
Hanslicks’ [ph] book on forensic pathology, one of the 
recent books, Hanslicks and Graham. 


Let me Stop you-there- because I think-youre—answering-a-- 


different question. 
But I have not seen anything in literature that talks 


about -- now, I may have read it in some of the standard 
texts, but I just off the hand am not sure where that 
came from. I think it’s more from training, not a 


specific piece of literature that I can identify. 


Let me tell you what’s bothering me, and I want you to 


straighten me out. Your testimony that the swelling 
will not remain in that kind of case at autopsy. In 
other words, it will go back to normal. That's the 
a oo event ole 


us -- Wy 


point that’s making this whole thing cloudy and 
uncertain to me. And I want to make sure some young man 
doesn’t. Go to the penitentiary on that. kina of isturi:. 
Where can I go read something that authoritative, 
researched and peer reviewed that says that you can do 
an autopsy and even though someone died from 
asphyxiation because there was swelling from 
hemorrhaging, you as the pathologist will not see that 
upon autopsy because the swelling will qo back to 
normal. Where can I read that. 

A. Sir, I understand your pain, but what I'm saying is that 
{ cannot give you that source, 


Why not? 

There may have been a text where I read it, but where I 
got most of this information is in forensic training and 
the basic body of knowledge that has been discussed with 
other pathologists that have seen the same phenomenon. 


n@) 


QO. Do you think that that body of knowledge that you relied 
on would be one that would be known to a pathologist who 
was board certified in 1962 and has done over 2000 
autopsies? 

A. It may or may not. It’s not something that people come 
across that often. 


But it’s in this body of knowledge? 

Just like -- pathologists have different levels of 
experience, different kinds of training, you can talk to 
one --~ one will say one thing, another will say another 
thing. And it’s Just. based on experience, the body of 
knowledge they are used to, and their text, hopefully if 
it’s in there to support it. And believe me, if I could 
come up with one in my mind right now, I would. 


PO 


Se ace bet you would. But I guess the bottom line is if 
~"“sgomébody’ s~put-in-a position -of--having-to.make-a 
decision on this, he or she is going to have to 
determine which dueling pathologist has the greater 
experience, knowledge, and credibility. Right? 
A. And that’s often the case in a great many of trials 
involving forensics. 


cc (MR. ZIMMERMANN): Thank you very much. 
Loe Me. Higgins? 


cc (MR. HIGGINS): Not at this time. 


434 Se Ae wes. eee cate Dee ee 


LO Lieutenant Folk? 

DC (1STLT FOLK) : No, sir. 

TOs Captain Francis? 

TC: No, sir. 

Oe Can this witness be excused? 

cc (MR. ZIMMERMANN): Lance Corporal (b)(6) yes. 

Cc (MR. HIGGINS): Yes, sir. 

IO: Subject to being recalled? 

TC: No, Sir. 

LO: Lieutenant Colonel] (b)(6) it appears now that your 
Se eoncees conclusion so I’m going 

: ' you re ree to resume your duties 

subject to the admonitions that I gave to you earlier. 

WIT: ooo ees to be clear, that means to stay in the area of 

Bere ye ns ney 
Pendleton or elsewhere. 

WIT: Okay. Thank you, sir. 


The witness was excused and withdrew from the courtroom. 


LO 


c¢ (MR. 


IO: 


Okay. 


oo Captain Francis, do-.you want.to call your. next witness? 


ZIMMERMANN): Just for everybody’s information we request 


permission to have the investigating officer release 
Doctor (b)(6) 


Oh. You're free to go as well if you so choose. 


Let’s stand in recess right now. 


The Article 32 investigation recessed at 1331, 28 January 2004. 
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INSTRUCTIONS FOR PREPARING AND ARRANGING DD FORM 491, RECORD OF TRIAL 


USE OF FORM - Use this form and MCM, 1984, 
Appendix 13, or applicable departmental 
instructions as a guide to the preparation of 
the record of trial in general and special court- 
martial cases in which a summarized record is 
authorized. When an Article 39(a) session is held 
in a special court-martial with a military judge, 
DD Form 491-1 should be used and combined 
with DD Form 491 to complete the record of 
trial. Those procedures covered at the Article 
39(a) session and summarized in DD Form 491-1 
will not be resummarized in DD Form 491. 


DELETIONS - In preparing the record, in- 
applicable words of the printed text must be 
deleted. Deletions may be made by striking over 
the inapplicable word or phrase, or by ruling it 
out in ink. When several consecutive lines are to 
be deleted, a single line, ruled in ink, from 
upper left to lower right will suffice. No deletion 
or remark is necessary when there are no 
exceptions after an item ending “except as 
indicated below.” 


RECORDING TESTIMONY - A summarized record 
need contain only a summarized report of the 
testimony. 


COPIES - See MCM, 1984, RCM 1103(g) for 
summarized record. The convening authority may 
direct the preparation of additional copies. 


ARRANGEMENT - When forwarded to a judge 
advocate for review pursuant to Article 64(a), the 
record will be arranged and bound with allied 
papers in the sequence indicated below. Trial 
counsel is responsible for arranging the record as 
indicated, except that items 5, 7, and 13e will be 
inserted by the convening or reviewing authority, 
as appropriate, and items 8 and 12 will be 
inserted by either trial counsel or the convening 
or reviewing authority, whichever has custody of 
them. 


1. Front cover and inside front cover (chronology 
sheet) of DD Form 491. 


2. Briefs of counsel submitted after trial, if any 
(Article 38(c)). 


3. DD Form 494, “Court-Martial Data Sheet.” 


4. Court-martial orders promulgating the result 
of trial as to each accused, in 10 copies when 
the record is of a GCM and 4 copies if it is of a 
SPCM. 


DD Form 491, OCT 84 _ 


S. When required, signed review of reviewing 
judge advocate, in duplicate, together with all 
clemency papers, including clemency 
recommendations by court members. 


6. Matters submitted by the accused pursuant to 
Article 60 (MCM, 1984, RCM 1105). 


7. DD Form 458, “Charge Sheet” (unless included 
at the appropriate place in a summarized record). 


8. Congressional inquiries and replies, if any. 


9. DD Form 457, “Investigating Officer’s Report,” 
pursuant to Article 32, if such investigation was 
conducted, followed by any other papers which 
accompanied the charges when referred for trial, 
unless included in the record of trial proper. 


10. Advice of staff judge advocate or legal 
officer, when prepared pursuant to Article 34 or 
otherwise. 


11. Requests by counsel and action of the 
convening authority taken thereon (e.g., requests 
concerning delay, witnesses and depositions). 


12. Records of former trials. 


13. Record of trial in the following order: 


a. Errata sheet, if any. 


b. Index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt. 


c. Record of proceedings in court. 


(1) Record of Article 39(a) session at 
appropriate place in proceedings. 


d. Authentication sheet, followed by Certificate 
of Correction, if any. 


e. Action of convening authority and, if 
appropriate, action of officer exercising general 
court-martial jurisdiction. 


f. Exhibits admitted in evidence. 


g. Exhibits not received in evidence. The page 
of the record of trial where each exhibit was 
offered and rejected will be noted on the front 
of each exhibit. 


h. Appellate exhibits, such as proposed 
instructions, written offers of proof or 
preliminary evidence (real or documentary), and 
briefs of counsel submitted at trial. 
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